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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

DIEMATIC MANUFACTURING CORPORATION,: 

Plaintiff, : 

-vs- 

PACKAGING INDUSTRIES, INC., : 

Defendant. : 


73 Civ. 1557 - LFM 

NOTICE OF APPEAL 



Notice is hereby given that Packaging Industries, Inc., 
the defendant above-named, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the order granting 
a stay of the arbitration proceeding entitled "Packaging 
Industries, Inc., Petitioner, vs. Diematic Manufacturing Corp., 
Respondent-Commercial Arbitration" and denying a motion for a 
stay of this action pending arbitration, which order was 
entered in this action on the 30th day of September, 197 1 *. 

Dated: October 29, 197** 


MILLER l SUMMIT 


BY 


: . /if A a / Cl- iaAi y 

/ - A U —. f' 4- L, 1.' -! , . in 


/ 


Fii/tn 
defendant 


A Member of the 
Attorneys for 
Packaging Industries, Inc. 
Office & P. C. Address 
90 Broad Street. 

New York. New York 1000*1 

( 212 ) 9 ** 3-8085 
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TO: Chief Clerk 

United States District Court 
Southern District of New York 
United States Court House 
Foley Square 
New York, New York 

Wyatt, Gerber & Shoup 
Attorneys for Plaintiff 
230 Park Avenue 
New York, New York 10017 



A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DIEMATTC MANUFACTURING COIN 5 . , 

Pi ci in tiff 


PACKAGING INDUSTRIES, INC., 

Dof endant 


y.. -/ 1 J I { » •> ' / ' 

/ ( /'•!. hi H • ••. 1 , • '• 


Civil Action No. 


COMPLAINT 


states: 


— 

J/j 

c; # 

Plaintiff, complaining of the Defendant 'si-, nci'o onTp 

«K Xf7 

" 3 | X 

- Count I - :*} 

DECLARATORY JUDGMENT ACTION FOR 
PATENT IINVALID ITY A ND NON-INFRINGEMENT 


1 

1. Plaintiff Dierr.atic Manufacturing Corp. is a corporaj 

I 

tion organized and existing under the lavr. of the State of Nev; 

| 

York, with offices and principal place of business located at 

i 

220 West 19th Street, Nev; York City, Nev; York 10011. 

2. Upon informat ion and lrel iof, defendant rackaging 
Industries, Inc. is a corporation organized and existing under 
the 1 aws of the State; of Massachusetts, with offices and 
principal place of business located at Airport Road, Ilynnnis Port 
Massachusetts, and does business in this District and elsewhere 


in the State of Nev; York. 


* 
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3. This Count I is nn action for declaratory judgment 
under Title 2R. United States Code Section 2201, for the purposes 
of determining an actual controversy between the parties, as is 
more fully set forth below.^ This actual controversy and claim 
arose in this District by the Demand For Arbitration and associ¬ 
ated allegations, as sot forth helow. 

A. Jurisdiction and venue of this Count l are buuc.d 
upon Title 20, United States Code Section 1330(a) and Section 
1301(b) and (c) and on the parent Law3 of the United States 

Title 35 United St.at.es Code. i 

5. Plaintiff, in addition to other business activities! 

J 

as engaged in the manufacture and sale of trays for heat-sealing ' 

i 

used in connection vritli machines in tie blister packaging industry 
G. Upon information and belief, defendant is the owner' 

of United State., patent Mo. 3,170,275 which issued on February 23; 

i 

19G5 for an alleged invention entitled "Means For Heat Sealing 

. | 

Lids On Blisters". 

! 

7. Upon information and belief, defendant is engaged ( 

I 

in the business of manufacturing and selling devices of the type i 
disclosed in said United States Letters Patent Wo. 3,170,275. 

I 

0. Upon information and belief, defendant is engaged , 
in, and does business in, this District and elsewhere in the 
State of New York. Defendant, negotiates contracts and accepts 


_ ) 


\ 
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orders in this District, and elsewhere in the State of New York. 


Such contracts include a certain license agreement, and Covenant 
Not To Sue between the part ies. Such contracts further include a! 
license under the Patent 3, t.70,275 to another Company in this 
District. Defendant’s officers solicit, business in this District! 
and elsewhere within the State of New York. Defendant's salesman^ 
including Edward Hutzpoh, solicit, business within this District 
and elsewhere in the State of New York. Deliveries pursuant to 
sales made in this District and elsewhere in New York State are 
r.ade by trucks operated by defendant. Defendant displays its goo-i; 
and services offered at various shows in New York, including the 
AMA Packaging Show in New York City and the Society of Plastic 

Engineers - National Packaging Exposition in Now York City. 
Defendant derives substantial revenue from its sales in i. ...• Y»■ r.. 

9. Defendant has claimed that, plaintiffs tray., at. 

within the scope of defendant's patent No. 1,170,2/5 and has 
requested that sales of plaintiffs trays be discontinued. , 

10. In a letter dated March 21, 1974 (u copy of which 
is attached hereto as Exhibit 1) to American Arbitration Asso-ia-, 

\ 

tion in this District, an attorney representing defendant, Mr. 
Gerard A. Dupuis of Miller and Summit, demandcd arbitration. Then 
“Exhibit A" to that demand stated that plaintiffs trays are '.nth*. 
the scope of said patent and requested an injunction that 

I 

plaintiff be prohibited from marketing its trays. j 








A 


11. Upon information and belief, defendant has charged j 

I 

at least one of plaintiff's customers, namely, Franklin Metal Co. 
of Ft. Washington, Pennsylvania, v/ith infringement of said United 
States Letters Tatent No. 3,170,275 because of the customer's 

| 

use of a tray supplied by plaintiff. j 

I 

12. plaintiff alleges that their trays do not infringe j 

any valid claim of said patent No. 3,170,275 and therefore neithe. 

! 

plaintiff nor their customers have infringed defendant's patent, j 

13. Plaintiff alleges that said patent Mo. 3,170,275 


is invalid. 

i 

14. An actual controversy exists between the parties 
hereto with respect to charges by the defendant that plaintiff ha., 
infringed said Patent No. 3,170,275 and with respect to the 
validity and enforceability of said patent No. 1,170,2/5. This 
controversy involves and threatens the rights of plaintiff and 
plaintiff's customers to carry on their respective businesses 
concerning the manufacture, sale and use of plaintiffs trays fred 
of interference, obstruction, restraint and attempted monopoliza¬ 
tion by defendant. 

I 

15. Upon information and belief, defendant's Patent 
No. 3,170,275 is invalid for one or more of the following reasons: 

(a) The subject matter is not operative or useful and 
did not promote the progress of any science or useful art. 

(b) The subject matter lacks invention or any patent¬ 


able novelty. 
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(c) Tho differences, if any, between the subject matter 
sought to be patented and the prior art are such that the subject 1 

I 

matter as a v/hole would have been obvious at the time the invention 

i 

was made to a person having ordinary skill in the art to which 
said subject matter pertains. I 

i 

(d) The subject matter was known and was used by others 
in this country before tho alleged invention or discovery thereof, 
by the patentee. 

(e) The subject matter was in public use and was on 
sale in this country prior to the alleged invention or discovery 
thereof by the patentees and for more than one year prior to 
their application. Two specific instances of such public use 

and on sale, in which goods wore commercially and not experimentally 
manufactured and sold, \;ore to R.D. Merchandising Corporation and 

to Hudgeons E-7, products, Inc. 

(f) The subject matter was patented and was described 
in one or more pr inted publications in i nis and in one or mot o 
foreign countries before the alleged invention or discovery 
thereof by the patentees and more than one. year prior to their 
appl icat.ion. 

(g) The subject matter was abandoned by the patentees. 
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00 The patentees did not themselves invent the 

subject matter. 

i 


l. 

i 



i 

i; 

ii 


I 


i: 

i 

r 

i 


(i) The patentees were not the first inventors of the 

subject matter thereof in that, before the alleged invention j 

thereof by the patentees, any invention embodied in its subject 
matter was made in this country by another who had not abandoned,j 
suppressed or concealed it; wherefore the patentees unjustly 

J 

obtained the pate.it for that which was in fact invented by another 

I 

who was using reasonable diligence m adopting and perfecting 
the same. 

i 

l 

(j) The specification was made to contain less than 

the whole disclosure relative to the alleged invention or dis¬ 
covery. [ 

‘ i 

(k) The patent does not contain a written description 

of the subject matter and of the manner and process of making, 
constructing, compounding and using it, in such full, clear, 
concise and exact terms as to enable a person skilled in the art 
or science to which it pertains or with which it. is most nearly 
connected, to make, construct, compound and use the same, does 
not explain the principle thereof and the best mode in which the 
patentees contemplated applying that principle, so as to dis¬ 
tinguish it from other inventions; and does not particularly ! 
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I 

point out tho part, improvement, or combination which the patentees 
claim as their invention or discovery. 

I 

(1) Tho patent does not particularly point out or 
distinctly claim the subject matter or the part, improvement or | 
combination which the patentees claim or reqard ns their invention. 
Without limitation of the foregoing, the claims a; e indefinite, 
ambiguous, uncertain, functional and unduly broad. 


(ni) During tho prosecution of the application, no : 

i 

matter was introduced into the disclosure of tho invention. 

I 

l] Defendant will bo given notice by plaintiff in writing of the 

patents or printed publication:; and of the names and addresses 
t. ; 

I of tho persons who were prior inventors or had knowledges of tho 

l : 

. alleged invention as alleged in one or more of these paragraphs, 

I I S 

at least 30 days before the trial hereof, in accordance with the 

I 

• provisions of Section 202 of Title 35 United States Code. 

• 16. in view of the prior state of the art and tho 

t* 

,i language of the claims of said patent, and by reason of the 

i‘ 

proceedings in the United States Patent Office in the prosecution 

' . i 

il of the application, defendant is estopped to assert that the claims 
| of its patent have such scope as to cover plaintiff's trays, 
j! 17 . plaintiff has not directly infringed claims 1-5 

i 

and 11 of said patent which relate to n machine and n«< to trays. 
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an it has not made, used or sold machines within the scope of 
those claims. 

18. Plaintiff has not contributorily infringed claims 
1-5 and 11 and 12 of said patent by sales of trays for use in 
machines manufactured and/or sold by defendant, because purchasers 
of machines from defendant had a right to replace trays and such j 
replacement did not constitute a rebuilding or reconstruction of 
the machine. 

I 

19. Plaintiff has not made, used or sold trays, at 
least since March 6 , 1969, in which a second sheet of non-sticking 
or Teflon-like material overlays the electrode and having a first 
sheet of non-sticking or Teflon-1iko material, with the second 
sheet secured or adhered to the first sheet and the electrode, 
and consequently docs not infringe claims 8 or 9. 


20. All of plaintiff's trays made or sold since at 

least March 6, I960 are trays for heat-sealing which are formed 

by an etching process and which do not utilize an electrode 
positioned between two sheets of non-sticking or Teflon-1iko 

material. 

21. plaintiff's trays, made at least since March 6, 
1969, are licensed under Patent 3,170,275 by virtue of a 
"Covenant Not To Sue" signed by defendant. A ~ 

22. Although plaintiff has signed an agreement one of 


W 
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I 

• whose provisions was that plaintiff would not co-test the validity 

i; ! 

I 1 Of said patent, that provision is void or ine^ ct.ual or super- 

iS I 

!' seded by virtue or operation of law. 

!i 

23. The patent 3,170,275 is unenforceable by defendant! 

• 1 

I 

! i against plaintiff because of estoppel and/or laches. Defendant, I 

K ! 

at least since 1969, had actual knowledge of the construction 
!' ! 

and elements of plaintiff's trays. The construction and elements' 

I 

of plaintiff's trays have remained the same since 1969. Plaintiff 
has expended monies and effort on its tray business since 1969, 
without protest or objection or suit by defendant. 

- Count II - I 

ACT IO N TO EN JgjC.N_A_RniT.RAT 

" I 

24. This Court has jurisdiction of this Count II under 
the provisions of Title 20, United States Code Section 1330(a) and 
(b) and 1332 (a)(1) and 1332 (c) and Section 1391(a) and (c) and of 

'• t 

the Patent Laws of the United Stales Title 35 United States Code 
and Title 9 U.S.C. Section 2 and New York. Civil Practice AcL 
Section 7503. The parties have diversity of citizenship and the 
matter in controversy exceeds $10,000, exclusive of interest, and 
costs. Thi- - 1 ~ J m carose in this District and the contract evi¬ 
denced a transaction involving interstate commerce. 


Ijr* 
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25. Tho allegation!; of paragraphs 1, 2, 5, G, 7 e, 

above are repeated for the purposes of this Count II. 

* 

2C>. A previous law suit between the parties in this 
Court (65 Civ. 2007, Cal. No. 430-4) under the sane Patent 
3,170,275 was settled in 1960 by a series of documents. 

27. One of those documents was a license agreement ! 
under patent 3,170,275 between the parties. That license agree- 

i 

meat provided, inter alia, that it "shall terminate at tho end 
of said nine-month period" from the date thereof (June 6, 1966), 

t 

which was March 6, 19G9. 

t 

28. That license agreement provided for arbitration 

i 

} 

of "Questions of interpretation, enforcement and all disputes 
between the parties arising from this agreement". There is no 
dispute between the parties arising from the license agreement, 

i 

I 

as neither party contends that plaintiff is presently licensed 
by virtue of that license agreement. 

29. By a letter lated March 21, 1974 defendant has \ 

t 

demanded arbitration under tho provisions of that license agree¬ 
ment . 

'5 30. Arbitration of the present dispute between the 

i 

parties is not; proper because: 

(a) that license agreement has, by its terms, been 
terminated as of March 6, 1969; 
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(b) plaint i Cf docs not contend it' is; presently 

licensed by virtue of that license agreement; 

(c.) defend if contends tint plaintiff in not presently 
licensed Lv virtue of that 1 icotisc aqroomont; 

(d) arbitration in not a proper forum to hoar the 

parties' disputes an to patent validity, patent 

I 

infringement and anti-trust violations! an those 
are matters of exclusive -jurisdiction of the 

i 

A 

Federal Courts. 

A Motion To Stay Arbitration is annexed hereto. A 
notice set ting the date for that Mol ion To fit ay Arbi tration shall 

be filed after assignment of this case to a Judge of this Court, j 

» 

31. a separate other document signed at the time of 

I 

settlement of the previous casewas a "Covenant Not To Sue" signed! 

I 

by defendant and directed to plaintiff and its customers. 

Defendant has violated that "Covenant. Not To Sue" by making its | 
demand for arbitration and by informing customers of their alleged 

I 

infringement. 

C 22 . All of the trays made, used or sold by plaintiff , 
since March 6, 1969 are covered by clause (i) of the "Covenant 
Not To Sue". t ~ 

33. The 'Covenant Not To Sue" did not contain an 


arbitration clause. 







A 


15a 


- Count Til - 

ACTION ron^VTOLATjON OF TtIF. 7v NTI-T RUST I.AWR 
‘ J — ~ > 

f 

34. This Court has jur isd Loti on of thin Count III 
under the provisions of Section 2 of the Sherman Act, 15 USC 2; 
and Section 4 of the Clayton Act, 15 USC 15; and 2R USC 1337 and 
28 USC 1333(a) (1) . This Count TIT is a civil action arising 
under Acts of Congress regulating commerce and protecting trade 
and commerce against restraints and monopolies. The parties have 


diversity of citizenship and the amount in controversy exceeds 
$10,000 exclusive of interest and costs. The allegations of 

i 

paragraphs 1, 2, 5, G, 7, 8, 9 and 11 above are repeated here 

i 

for the purposes of this Count III. | 

l 

35. Defendant, is the named assignee, on the face of 
the patent, of the entire right, title and interest in and t'c 
United States Letters Patent 3,170,275. 

I 

36. Howard A. Rohdin, at the time of the filing of 
the patent application wh_ch result -n United States Letters 
Patent 3,170,275, on or about September 12, 1963, was a director 
and President of the defendant.. He has been since that time, 
and is at the present time, a director and officer of the 

! 

defendant. The Oath taken by the said Howard A. Rohdin and 

i . . ! 

Adolf A. Rohdin as co-inventors of the application resulting in 


V 
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Patent 3,170,275 included the statement that they did not knot; 

I 

and did not believe that the said invention was in public use 

l 

or on sale in the United States morn than one year prior to said j 

i 

| 

application. I 

37. Said statement in the Oath was willfully fraudulent 

I 

and knowingly false, based upon the personal knowledge of ( 

I 

Howard A. Rohdin of sales, offers for sale and public use of i 

the method and means described and originally claimed in the 

I 

application resulting in United States Letters Patent 3,170,275 
for more than one year prior to the date of said application. 

38. The knowing and willful misrepresentation of the 
facts, stated in Paragraph 37 heroin, to the Patent. Office was 
material and the making of such statements strips defendant of 

any exemption from tho anti-trust laws; render a the Uni ted fii 

i' . , . 

ij Letters patent 3,1 70,275 unenforceable and invalid; and coi.sii- 
" tuted willful fraud on the Patent. Office. 

■' 39. Defendant, by virtue of its fraudulently and 

|! illegally obtained United States Letters Patent 3,170,275, has 
'' attempted to monopolize, and has monopolized, the interstate and 
I! foreign commerce of heat impulse blister and card scaling machir.. 


and trays. 


j 40. Defendant, with the full knowledge that, those 

!'. claims of United States Letters Paten. 3.170.275 relating to 
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trays are invalid and fraudulently obtained by virtue of the 
aforesaid public use and sale in the United States more than J 
one year prior to said application, has persisted in attempting | 
to monopolize the interstate and foreign trade or commerce in 
such trays by threats of suit, under those invalid patent claims 
and by bringing suit against plaintiff and others under those 
patent, claims. 

41. Plaintiff has been damaged by virtue of defendant's 

I 

f 

actions in defendant's attempted monopolization and monopoliza— j 

i 

tion of heat impulse blister and card sealing machines and traysj 

I 

pjy virtue of its illegally obtained United States betters Patent^ 

I 

3,170,275. j 

42. Defendant, by its illegal acts of fraudulently 

obtaining the said betters Patent 3,170,275 and by its monopoli*^- 

i 

tion or attempting to monopolize the trade or commerce of machines 
and trays for impulse heat sealing cards and blisters, 1ms 
violated Section 2 of the Sherman Act 15 UbC 2 and Section 4 of > 
the Clayton Act 15 USC 15. 

41. Or iuformation and belief, defendant possesses a 
dominant position in the United Spates in tho relevant murhot 

i 

relating to the machines and trays claimed as alleged inventions 
in said Patent 3,170,275. 

I 

44. Plaintiff i r- engaged in competition with the 
defendant in the manufacture and in the sale throughout the 
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United States of trays and machines for blister pack sealing. 

i 

45. On information and belief, defendant has engaged j 
in an illegal course of conduct in an endeavor to restrain lawfu)- 

i 

competition, monopolize and attempt to create a monopoly positioji 
in the sale and manufacture of machines and trays for blister 
pack packaging in violation of the anti-trust laws and consti¬ 
tuting patent misuse. 

46. On information and belief, the suit patent herein 

l 

was procured by actual or constructive fraud and with full know-| 

ledge that the subject matter thereof was not patentable to it. i^i 

» 

view of the state of t.he prior art. known to it or in disregard j 
to the readily available or readily ascertainable facts with 

i 

respect thereto, all in furtherance of defendant’s preconceived 1 
program of monopolization or attempt to monopolize and restrain 
lawful competition. 

47. On information and belief, defendant has attempted 
to monopolize the interstate commerce of trays and machines for 
blister pack packaging by virtue of the fraudulently obtained 
patent in suit. 


48. On information and 
in a program of selective threat 
enforcement through infringement 


belief, defendant has engaged 
r. of patent infringement and 
litigation instituted by it. 
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49 . On in format, ion and belief, defendant brought t li~ 
present arbitration knowing the falseness of its al ] orjat ions in 
oiWrr to notify plaintiff's customers and prospective customers 
and the trade generally of the pendency of such arbitration so 

as to induce them not to buy from plaintiff. 

50. On information and belief, defendant lias mis¬ 
represented to customers, prospective customers and to the trade 
generally the rights of plaintiff to sell its trays and components 

thereof. 

51 On information and belief, defendant has engaged 

i 

in a program of disparagement of the nature and quality of , 

I 

plaintiff's trays to customers and prospective customers to 
unlawfully induce them to refrain from purchasing such trays from 

defendant.. \ 

t 

52. On information and belief, plaintiff and its , 

agents have improperly annoyed, harassed and int imidated 
plaintiff's customers by threatening them with suits of infringe¬ 
ment of its patent unless 'hey cease using and/or purchasing 
plaintiff's trays, to the irreparable injury of plaintiff. 

53 . on information and belief, plaintiff is among 
the competitors of defendant injured by its aforesaid unlawful 
acts by reason of their loss of a large part of the relevant 
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market and have accordingly been deprived of substantial earnings 
and profits which it would have received but for defendant's 
unlawful practice. The plaintiff has sustained damages only 
ascertainable by an accounting and is entitled under 


15 U.S.C. Section 15 to 
with costs of this suit 


recover such damages threefold, 
and reasonable attorneys’ fees. 


together 


WHEREFORE PLAINTIFF RESPECTFULLY PPAYS: 

1. That the arbitration demanded by defendant against 

j • 

plaintiff be stayed and be permanently enjoined. 

i •' 

2. For a temporary and permanent injunction restraining 

I 

i 

defendant, its officers, agents, servants, employees and attorneys, . 
and all persons in active concert or under the control of 

t 

defendant, from asserting or charging that the use or sale by 

t 

plaintiff or any of their customers of trays constitutes an 
infringement of U.S. Patent No. 3,170,275. 

I 

3. That this Court decree U.S. Patent No. 3,170,275 
is not infringed by plaintiff or their customers. 

4. That this Court decree U.S. Patent No. 3,170,275 


to be invalid. 

I 

I 

5. That plaintiff shall recover, under the provisions 

l 

i of the Clayton Act, threefold its damages sustained as a result ! 

i 

of the defendant's actions ns set forth above. 

: i 










A 


6. For the rost of this action and for reasonable 


attorney's fees. 


7. For such other and further relief as this Court 


may deem just. 


DIEMATIC MAIITJ F/vCTUR ING CORE. 
Plaintiff * 


C : ;. ■■} (L- 


Eliot S. Gerber 
Wyatt, Gerber & F.houp 
230 Park Avenue 
Mm/ York, Now York 10017 
Telephone (212) 679-7G11 
Attorneys for Plaintiff 


Dat cat: 


Anri1 ' ,1974. 


1 
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WHITEHALL 


EXHIBIT C 


M1T.1.UK & .Summit 

OO hflOAO ST WKl. I 
Ml W YOHK, N. Y. IOOO-4 


3 BOOS 


CAHIC AOOHf JU *M»LLtiU 
rCU X NO l?OlSS MILL5UM 


March 21, 197 J * 


American Arbitration Association 
140 West 51st Street 
New York, New York 

Attention: Commercial Arbitration Tribunal 


Re: Packaging Industries, Inc., petitioner 

v. Diematic Manufacturing Corp., 
resp on d o nt/C om marcia l A rhi t r_ a t_ 1 q n-_ 


Dear Six’s: 

Enclosed herewith are two copies of a demand 
for arbitration pursuant r.o Section 7 of the Commercial 
Arbitration Rules of this association. As is notea an 
the demand, the arbitration being commenced oy lackagin^ 
Industries, Inc. whom we represent, is pursuant to a 
contractual clause that provides for.arbitration unr.or 
the Rules and auspices of this association. 

The original of the demand for arbitration and 
a copy of this letter is simultaneously being served 
upon respondent, Diematic Manufacturing Corp., at its 
last known address by certified mail, return receipt 

requested. 

Also enclosed herewith is a check in the amount 
of $200 pursuant to your Administrative Fee Schedule. 

As the relief sought is for an amount not known to the 
claimant, but which can only be deduced from an accounting 
of respondent's profits, and for a permanent injunction, 
the $200 fee seems to be the appropriate one pursuant 
to your Fee Schedule. 
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& Summit 




American Arbitration Association 


March ?1, 197*1 


As the arbitration agreement between the 
parties does not Include the appointment of a specific 
arbitrator, and dees not provide for any other method 
of appointment, it is respectfully suggested that the 
procedure stated in Section IS to your Commercial 
Arbitration Rules is the appropriate one. Ue therefore 
request that you immediately submit to each party an 
identical list of names chosen from the Panel. 

Ue arc pleased to once again make use of 
your facilities, procedures and personnel. Wo have 
found your staff to no most courteous in the past and 
look forward to working with thorn again. 


Very truly yours, 


Gerard A. Dupuis 


GAD:mv 
Enel. 


cc: Diematic Manufacturing Corp. 

(certified mail, return receipt requested) 
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co.v«,'rf]*=3C{*iL *i rvVfso.? ’illi; 

!>}• vi \,M> r l >/< A AlU t v \ . h>N 


AT i’AcnH! ’.'.T T 


,,v “ ,: Mircl« 20, ] 07*t 


TO: 


(Name) 


(Address) 


IHernatic r-ientifac burl itu; 

(of |>t«ty ujMii v' oi!i Slu* I). i. 

220 West lOtti Nllsm'I. 


(City aiul Suite) 


New York, Nov; Yt>r 


Coi'i*. 
i.i i- ) 


Named claimant, a part) to an aioiii.ua .a : »• .vet rent runiat.a * m a wtitrn contract, 

dated_pro' d'c.;» !■» ;r!>iti..'ion, l»eiel>> 

demands arbitration thereunder. . 

(attach arbitration clause or quoin hereunder) 


Arbitration clause reads as follows: 

"Questions of interpretation, enforcement and all disputes between 
the parties arising from this agreement shalJ be submitted to arbitration 
in New York City under the rules and auspices of the American Arbitration 
Assoclation." 

NATURE. OF DISPUTE: 


See Exhibit A attached hereto 


CLAIM OR REL1FF SOUGHT; (amount, if any) 


See Exhibit B attached hereto 


twenty 

PLFASE TAKE FURTHER NOTICF . thnl unless within t ir d.iss after service of ihi> Notice of 
Intention to Arbitrate, you apply U> stay the arbitration herein, you shall iherev.Uer be precluded nom 
objecting that a valid agreement was not made ot lias n>>t I een complied with and lonn asserting in court 


the bar of a limitation of time. 
HEARING LOCALE REQUESTED. 


New York, New York 

(City amt State) 





Of.'LY COPY AVAILABLE 
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You arc tkicl'j notified tlr.it co; ics ol *»nr ail'itr iti ’ll .1; a. nifi 1 .1:1.1 ol it.is Jourml arc bcinf 
tiled with the AnK'iiv.iii Atl iti.uii 1 No foil :.t i:- - t.«Yori; 

Itccioiril Oil ice. \..; ii 1 rcq»u <1 * \ . . i .-out •• a t*»** a.lr i-ii»!t tio . ol »ii. - .trbilr.limit. I it ter Section /. 
ol the <'oiiuneiei.il \il>ur itiw K .1 . . i,,..y lilo an .ui-uoiiut’. si lenient within -own thiss alter 11 *ticc 

lo'iii t'10 Ailmiiii't'.it'.'i 


Siivted 


Name of ( I. irn.int 


A I ss (to tv 11 v«' i ' connection v.it!- this c.cv) 

City aft State 
l elv [ lion.’ 


'hUl /..Vo 

(M i) Nifinal ; / Attorney > 

Mailer & Sum.; It 
Packaf, i 1 if 1 rul u. t r i , T 1 1 
c/o Miller A S"" 1 t 
91 p ’-•o-.cl Strutt 
New York, K.w Yvrk 10 PC. 

(? 1 P) 9 ’IV 8039 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT’ CF titT.J YORK 


DIEMATIC MANUFACTURING CORP., 

Plaintiff 

-vs- 

PACKAGING INDUSTRIES, INC?* , 

Defe’ 


-X 


Civil Action No. 


74 Civ. 1557 L.F.M. 


—X 


NOTICE OF APPLICATION AND MOTION FOR 

STAY OF ARBITRATION_ 


TO 


: DEFENDANT PACKAGING INDUSTRIES, INC. 


Plaintiff DIEMATIC MANU FACTURING CORP. will apply to 
Judge Lloyd F. MacMahon on Friday, April 19, 1974, at 2:15 P.M., 
or a 3 soon thereafter as it may be oeard, ir. the United S-atea 
District Court for the Southern District of New York, Foley 
Square, New York, New York, for an Order staying, for the 
duration of this action, an arbitration before tne American 
Arbitration Association entitled "Packaging Industries, Inc., 
Petitioner vs. Diematic Manufacturing Corp., Respondent/ 
Commercial Arbitration", commenced pursuant to the Demand For 
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Arbitration dated March 21, 




1974. 



v;yatt, Garber & Shoup 
220 Pack Avenue 
Vtv; York, Kew York 10017 
Telephone (212) C79-7011 
Attorneys for Plaintiff 


Dated: April 5, 1974. 








I 

I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-X 


DIEMATIC MANUFACTURING CORP., i 

Plaintiff j 
* 

-vs- : 

PACKAGING INDUSTRIES, INC., 

Defendant 


Civil Action No. 

74 Civ. 1557 L.F.M. 


-X 


AFFIDAVIT IN SUPPORT OF APPLICATION AND MOTION 
FOR STAY OF ARBITRATION_ 


ELIOT S. GERBER, beinq duly sworn, states that: 

(1) He is the attorney in the above-entitled action 
for plaintiff Diematic Manufacturing Coro.; 

(2) In the early part of this week he discussed the 
withdrawal of the Demand For Arbitration with Elliot Miller, 
attorney for defendant packaging Industries, Inc.; 

(3) The subject matter of the Application was not 
settled between the parties. 


i 


*£*/ he r V a r 

Eliot S. Gerber 




STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS,: 
Subscribed and sworn to before mo 

this 5th day of April, 1974. 

As/ S Ld ■ 

1 1 Notary Public 
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UNITED STATZ3 DISTRICT COURT 

SOUTHERN DISTRICT OF MEW YORK , 

( 

-X 

I ! 

DIEi'ltYTIC MANUFACTURING COR?., : 

Plaintiff : ( 

: Civil Action No. 

" Vfl “ 1 7 ^ C/S. /.?£ 7 ifrf 

: 

PACKAGING INDUSTRIES, INC., : 

Defendant : ; 


APPLICATION AND NOTION FOR STAY OF ARBITRATION 

TO: DEFENDANT PACKAGING INDUSTRIES, INC.; 

Plaintiff DIEMATIC MANUFACTURING COR?, hereby applies 
to tha Court for an Order staying, for the duration of this action. 


an arbitration before the American Arbitration Association 

i 

entitled "Packaging Industries, Inc., Petitioner vs. Diematic 
Manufacturing Corp., Reapondent/Comrercial Arbitration", commenced 


pursuant to the Demand For Arbitration dated March 21, 1974. 

I 

This application for a stay of arbitration is made on 
tha complaint and proceedings heroin, the affidavit and documents 
attached hereto, the points and authorities sot forth in the 


memorandum 


attached hereto, and upon the following grounds: 

(1) Tha Demand For Arbitration is baaod upon a license 


t 

i 


i 
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agreement which, by its own express terms, expired on March 6, 

i 

1969* 

(2) The relief demanded in the Demand For Arbitration 
is barred by the "Covenant Not To Sue" signed by Packaging 

j 

industrieo, Inc.r 

i 

(3) The relief sought in the Demand For Arbitration 

is for patent infringement, including an injunction, which relief 
j is exclusively a subject of jurisdiction of the Federal Courts; 
j ( 4 ) The controversies between the parties involve 

' claims of anti-trust violation and patent invalidity, subjects 
j| which are defenses to the relief sought by the demand for 

I arbitration but are matters whose exclusive jurisdiction lies 

i 

in the Federal Courts. 

(5) The plaintiff has not participated in the 
arbitration. 


Eliot S. Garber 
Wyatt, Gerber & Shoup 
230 PazK Avenue 
New lork. New York 10017 
Telephone (212) 679-7611 
Attorneys for Plaintiff 

dated: Anril 5 , 1974. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PIKTATIC MANUFACTURING CORP., 

Plaintiff 


“79 — 

PACKAGING INDUSTRIES, INC., 

Defendant 


•X 


i 


: 

■X 


MEMORANDUM IN SUPPORT OF .APPLICATION AND MOTION 
__ TO STAY ARBITRATION _ 

I. There Can Be No Arbitration Because Tho Agreement 
_ Has Expired ___ 

Tho defendant, packaging Industries, Inc., has 
demanded arbitration by a letter dated March 21, 1974. A copy 
of their letter and demand i3 attached heroto cis Attachment I. 

Their demand for arbitration is based upon a patent 
license agreement dated June 6, 1968, a copy of which iB attached 
hereto. That agreement, by its own terms (Par. I) expi red on 
March 6, 1969. 

The arbitration clause, paragraph VII, states, 
"Questions of interpretation, enforcement and all disputes be¬ 
tween the parties arising from this agreement: shall be submitted 
to arbitration ..." (emphasis added). The present repute does 
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not arise from that agreement because that agreement expired more 
than four year 3 before the present dispute arose. 


II. There Is Ho Dispute Between The parties As To The 
_ License Agreement _ 

In its demand fo»* arbitration the defendant. Packaging 

Industries, Inc., alleged that plaintiff is not licensed under the 

license agreement. We agree. 

Both parties also agree that the license agreement has 

» 

terminated. 

Consequently, there is no dispute of the interpreta¬ 
tion or enforcement of the license agreement. The parties’ 
dispute as to infringement and its defense docs not "arise'* from 
the license agreement. The parties’ present dispute arose after 
the termination of the license agreement and relates to different 


trays. 







4 333 


III. Patent validity and Infringement Are Not Proper Subjects 
For Arbitration — Exclusive Jurisdiction Lio3 In The 

Federal Co«rt3 _._ 


Defendant ' 3 demand for arbitration of its allegation 
of patent infringement is improper for the- following roasons: 

(a) Defendant's claim of patent infringement arises 
front its statutory patent rights, 35 United States Coda Section 271, 
and rot from contract. 

(b) The Federal Arbitration Act,9 United States 
Code 2, does not cover patent validity diaputa3 under the patent 
Act. Evan assuming, arguendo, that the parties had expressly 
agreed to arbitrate the patent validity question, their arbitra¬ 
tion agreement could rot he enforced because a dispute as to 
patent validity or patent infringement is not a question involving 
"a maritime transaction or a contract involving commerce," as was 
hold in f'in Hfq. Co . v. Poo Mfq, Co . 44 F.2d lfl£ (D.C. Del. 1930) 
and see In re Cold Motel Process Co . 9 F,S. 992 (D.C. V7.D.Pa. 1935). 
As stated in the g.io Mfa. C o. cases 

"The determination of the status of a patent, 
its validity or invalidity, it3 infringement or 
non-infringement, is a natter that is inherently 
unsuited to the procodure of arbitration statutes." 

The Few York State Arbitration Act i3 limited to 

"any controversy which may be the subject or an action". The 

torn “action" iuuuas an action over which the New York Courts 






( 
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have jurisdiction. The parties' dispute as to the infringement 
and validity of a patent Ib not a proper subject of arbitration 
because exclusive jurisdiction lies in the Federal Courts, nee 
35 United States Coda Section 231 and 28 United States Code 

Section 1338(a). 


IV. Arbitration May Deprive the Public and Plaintiff of The 

Opportunity To Teat Patent Validity- 

In Dear. Inc , v. Adkins 395 U.S. 653 (1969) the 

Supreme Court pointed out the public's Interest In limiting 

monopolies to those under valid patents. The Lear. ca3e stated. 

-Surely the equities of the licensor do not 
weigh very heavily when they are balanced against 
the important public interest in permitting full 
and free competition in the use of ideas which 
are in reality a part of the public domain." 

The arbitrators, if this case proceeded to arbitra¬ 
tion, would have no power to declare the patent invalid. In 
contrast, this Court can declare the patent invalid and conse¬ 
quently open the monopoly to the public. Defendant is attempting 
to shield from public view its invalid and fraudulently obtained 
patent by hiding behind a secret arbitration proceeding. 

m ttftHcman Instruments, Inc , v. Technical Developme nt 

Coro. 433 F.2d 55,62 (CCA 9, 1970), in holding that patent validity 
was not a proper subject for private arbitration, the Court otated 








A 
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at. r,■; that, 'S jrh .10 -ions arc inappropriate* for arbitration 
m - ;.: r.iUn ji a«1 should ° d »cidod by a court of l a v, g Ivon tho 
qzz*t public lavtreat in challenging invalid patents". 

Incidentally, plaintiff in not barred to contest 
the validity jf the patent rogardlo3S of any contractual under- 
takings to tho contrary, in view of the Lear ewe. 


VI. Dafondant la In Violation Of Ita "Covenant Mot To Sue" 
_ By ita Do nand Tor Arbitration _ 

Defendant, packaging Industries, Inc., signed a 

"Covenant Mot To dua" directed to plaintif., Dienacic Manufacturing 


Corp. A copy 
Th 


at clause (i), 
Acco' ding to 


in attached hereto. 

at Covenant states that certain trrys, described 
viil not 1.-3 charged with patent infringement. 

.;-,3 inclosed affidavit, those cra*/3 are the onlx 


trays manufactured by jlunatic. 

In other words. Packaging Induot.. - has demanded 
arbitration 03 to tho exact trays upon which they covenanted 
not to sue. 

Tho only question iu: la a demand for arbitration 
covered by tho word "sue" as used in that Covenant? 

"Sue", according to slack's Legal Dictionary, means 
"To prosacut^ by law; to commence legal proceedings against a 
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party". There should be no question that if Packaging Industries 
applied to a court to enforce its demand for arbitration its 
application would be a suit and so barred by the Covenant Not 
To Sue. We maintain, in view of the quasi-judicial character 
of the arbitration process, that the Covenan Not To Sue bais 
Packaging Industries from commencing ar arbitration action by 
demand, just as it bars them by commencement by an application 
to enforce arbitration. 

Respectfully submitted, 

ELIOT S. GERB2R 
\JY ATT, GSR3ER 5II0UP 
230 Park Avenus 
New Yark, New York 10017 
Telephone (212) 679-7611 

Attorneys for plaintiff 

Datedi April 5, 1974 


? 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW TO UK. 

DI E.MAT IC MAN U FACT U ill ?TC CORP . , : 

Plaintiff : 

-vs- : 

PACKAGING INDUSTRIES, INC., : 

Defendant 


-X 


i 


Civil Action No. 


AFFIDAVIT 

STATE OF NEW YORK ) 

: ss: 

COUNTY OF NEW YORK ) 


Being duly sworn, I, DAVID BAGOFF, hereby state: 

1. I iitn the President of the plaintiff, Diematic 
Manufacturing Corp., of 220 West 19th Street:, New York City, 
New York. 


i 

t 

* 

I 

» 

i 

I 

i 

! 

I 

I 

I 


2. i have been, in the course of my duties, familiar 
with all the tr. *.yr for heat sealing manufactured and sold by 


plaintiff. I 

t 

i 

3. Since March 6, 1969, all of the trays manufactured 

i 

and sold by plaintiff were trays for heat sealing which are 

f u jmad by an etching process and which do not utilize an electrode 


* 
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positioned between two sheets of non-sticking material. 






H 


DAVID BAGOFF'-'' 

J 


Subscribed and sworn to before me 


this 


Hi 


day of April, 

>4 


1974. 




Notary public 


tuor s. cepbei* 


•NOTARY t’V'y.".. S c ? Ww York 
410284 fC- Co 

^mnistiaa t*?,;*. tau.-th jc, i 
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COVE HAST LOT TO SUE 

PACKAGING INDUSTRIES LIMITED, INC., hereby cove¬ 
nants that it viill not now, or in the future, sue DIEMETIC j 
M,WJ?ACTTIRI:;l COR?., or itu suppliers or customers, under 
United States Patent 3,170,275, issued February 23, 1965, 
and entitled "Mean 3 for Heat Sealing Lids on Blisters , 
in regard to the apparatus, listed below, mads, made for, 
sold or used by DIEMATIC RARUFACTURIIJG CORP. The said 
apparatus is: (i) trays for heat sealing which are formed 
by an etching process and which do not utilize an electrode 
positioned between two sheets of non-stiefcing material; or 
(ii) a machine for heat-sealing lids on blisters, which 
machine utilizes a closed loop heat control system employing 
a heat sensitive transducer, such as n thermictor, and which 
machine does not utilize a plurality of contacts having pre-j 
determined locations with each contact supplying a prede¬ 
termined voltage differing from the voltage supplied by the 
others of aaid contacts, a prototype of the said machine 








having been shown at the A.M.A. Packaging Show at the New 

• 

York Coliseum in May. 1968 or (iii) trays for heat sealing, 
of whatever description, which are built or rebuilt to in¬ 
corporate a heat control for use in a machine as described 
in (ii) above. 





/AJbOSlXth'S //C 



/ 
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?hi 3 agreement ia ufi-sctive as of the clay | 

oi juno , 196tJ, by and between Packaging Induacrius, Xnci.# 
of Off Airport Road, Hynnnis, Massachusetts {previously 
packaging Industries Limited, Inc.) harsinaftar rofsrred 
to as "LICENSOR - *, and Diamatic Manufacturing Corp„, of 220 
West 19th street, Haw York, How York, hereinafter rafarrad 
to n3 "LICENSEE". 


1 0 Jjj.C3TiS3 G3C*c\nt ’ , 

LICENSOR represants and warrants that it is the 
ovnar of the United States Patent 3,170,275, i&3uad Febru¬ 
ary 23, 1963, and entitled "Meana For Haat Sealing Lids on 
Blisters", hereinafter referred to as "Licensed patent”, 
and that it has tho right to grant licenses urdar said 
patent. Tha LICENSOR hereby grant3 to the LICENSES under 
the Licensed Patent a non-exclusiva license without any 
right to grant sub-licenses, to wake, uce, and nail, for 
the tarw o^i ne ( 9 ) r.onths, trays, embodying and/or for prac¬ 
ticing ono or wore of the inventions claimed by the Licensee 
Patent relating to trays and uo have repair and replace- 


* 
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went parts mads for such trays for said LICENSEE• This 
license is for a nine-month period from the data hereof and 
shall terminate at the end of the said nine-month period. 

However the royalty period, under Para. Ill# shall com- 
menca as of July 1# 1968. 


II. Records and Accounting Periods 

The LICENSEE shall haep accurate records at ita 
regular place of easiness, shoving its transactions in 
apparatus embodying and/or for practicing said inventions in 
sufficient detail to enable the royalties hereinafter men¬ 
tioned readily to be ascertained; and such pertinent records 
shall be open to inspection daring usual business hours, for 
verification of accounting reports hereinafter mentioned, 
toy any certified public accountant of the LICENSOR acceptable 

to the LICENSEE and at LICENSOR’S expense. Tha LICENSES 

\ 

shall not unreasonably withhold its acceptance. The herein¬ 
after mentioned royalties shall be paid by the LICENSEE at 
the termination of tha said nine-month period. Royalty pay¬ 
ments and an accounting for the said period will be due and 
payable thirty (30) days after the close of the said nine- 
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month period. Ouch accounting shall includa an accurate 
statement by t.he LICENSES of all apparatus embodying and/or 
for practicing tha said inventions manufactured by tha 
LICENSEE and sold by the LICENSES either r>3 separate units 
or as parts or devices, during tha subject accounting period. 
Tha statement shall show in itsnizad form the total number • 
and the total soiling price (aftor deductions sot forth in 
Section III below), of all ouch apparatus sold by the 
LICENSES• 

III . Roy a It lea. 

Simultaneously with the rendition of tha said 
statement, tha LICENSEE shall pay to tha LICENSOR, in 
accordance v/ith tho statement do rendered, royalties, 


cornyuted u«o«*ucacnly for each apparatus, at the rata of seven 

end one-half (7-1/rM) 3»r cent of the selling price of j 

I 

. sac h apparatus, after deduction of credits for returns, 
transportation charges, discounts, allowances and taxes 

i 

) c other Covsrraanrai charges absorbed by aha sellar. 

LICENSOR 3 h ‘11 be 'ere if led to only one royalty in , 


«r. ^~ ^ j- j-y .i'* 'ia j j * c»4w o— in* - t 

vanclona that .nay ho embodied in it that may be used in 
-’Co ,’j.jp ’^'afure or that i.t racy ne capable of practicing. 


V 
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X4. and p?-yoent of Pai d—Jo Royalty 

Upon tha execution of this agreement, tho LICEJ3S23 

has paid to the LZCSUSOR the sum of Two Thousand Pive 

Hundred Dollars ($2,500.00), by a certified check, as a paid- 

up royalty and settlement in full for all apparatus embody- j 

ir.g ond/or practicing said inventions made, made for it, j 

« 

used or sold by LIC3HS33 prior to the data of this agree¬ 
ment. Tha Licensor, in regard to all such apparatus made, j 
made for it, used or sold by LIC3ST333 prior to the date j 

of this agreement, hereby releases LICSMSS3 and its cus- , 

toners, suppliers, employees and ell other persons from 

.» • 

\ * 

any claim under the Licensed patent. ; 

Tha LICENSOR and LICE>7323 agree to .sign and file 
a stipulation in their pending litigations entitled, packag¬ 
ing Industries Limited, Inc. v. Dienatic Manufacturing Corp., 
65 Civ. 2007, United States District Court for the Southern 
District of Kew York, and Packaging Industries Limited, Inc. 

vs. Diematic Manufacturing Cor?, and Alvin Reinecke, Supreme j 

i 

Court of the State of Hew York. Hew York County, in accord- I 
anc« with the annexed Appendix A and Appendix D, thereby j 

dismissing those actions and the countsr-craims therein with j 


> 


! 
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ONLY COPY AVAIL''. 


prejudice. Tn Edition, nt the aarta birrs ns this ayraiment 
is executed, LiCLhbSCA shall sign the "General ilelease" net 

i 

forth in Apoendix - ' r.d oh a "Cover.n.u *»ofc to 3ua“, sat 
forth in Appendix "5, both ns ^nr.exstl hereto. Tho "Individ- 
ual Adrai. 33 .lor* of Validity of Patents'*, o it forth in Appendix 
3 annexed hare to shall also he signed at the same ti.ne 
an this ngr serruant i3 executed * 

\ 

V. Admission of '■7 ~ > i Id lev o f P a :cnt 

The LI02:1333 admits the validity of the Licensed 
Ac tent nr.d agrses r.oi to content the -same directly or in~ 

.■» ir octly. 

V" . r>?lo o : dec ire as 

The License hereby granted shall be non -exclusive, 
son-divisible end nor.-aa3ians'ola except uh at LICENSES may 
assign this License in connection vith the sals or transfer 
of i *:3 ontxre assets and business. 


V“T . A rbitration r.r.d Apo VI cable Lav/- 

Questions of interpretation, enforcement and all 


A 
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disputes between the parties arising from this agreement 
•' shall be submitted to arbitration in New York City under 
the rules imd auspices of the American Arbitration Associa¬ 
tion. Thin agreement shall be deemed to have been executed 
in Maw YorX anJ tha partis harato agrae that tha law of 

New York 3hall apply* 


VIII. Notices 

Any notice required to be given by cither party 
to tha other under this Agreement, unless otherwise speci¬ 
fied, nhall be considered to have been given if and wnen 
properly deposited for sending by registered or certified 

mail, prepared and properly addressed, in case of notices 

* 

to LICENSOR, directed to* 

PACKAGING INDUSTRIES, INC. 

Post Office Box 457 
Hyannia, Mass. 02602 

or at such other address as LICENSOR nay hereafter advise 
LICENSEE in writing; and in the os.se of notices to LICENSEE 

directed to tha attention oft 

DIEMATIC MANUFACTURING CORP• 

220 West 19th Street 
New York, New York 

or at such other address as LICENSEE may hereafter advise 
LICENSOR in writing. 
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fir- ’ r 


HI V7IT21ESS WHEREOF, the LICENSOR and tha LICENSEE 
havo executed this Agreement on the day and yoar written 
below, 

PACKAGING INDUSTRIES, INC. 

(! 

By_ 

* 

Dato_ - _______ 

PIEMATIC MANUFACTURING CCRP. 

r.y_ 

Date_ 

- <G - 

v 
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Millkh ix Summit 

ao BMOAO STREET 
NEW YORK, N. Y. IOOOK 

CABLE AOOHCSO 'MIILSUMM' 
TELEX NO 120155 MILLSUM NYK 


March 21, 197^ 


American Arbitration Association 
140 West 51st Street 
New York, New York 

Attention: Commercial Arbitration Tribunal 


Re: Packaging Industries, Inc., petitioner 

v. Diematic Manufacturing Corp., 
respondent/Commercial Arbitration 


Dear Sirs: 

Enclosed herewith are two copies of a demand 
for arbitration pursuant to Section 7 of the Commercial 
Arbitration Rules of this association. As is noted in 
the demand, the arbitration being commenced by lackaging 
Industries, Inc. whom we represent, is pursuant to a 
contractual clause that provides for arbitration under 
the Rules and auspices of this association. 


The original of the demand for arbitration and 
a copy of this letter is simultaneously being served 
upon respondent, Diematic Manufacturing Corp., at its 
last known address by certified mail, return receipt 
requested. 

Also enclosed herewith is a check in the amount 
of $200 pursuant to your Administrative Fee Schedule. 

As the relief sought is for an amount not known to the 
claimant, but which can only be deduced from an accounting 
of respondent’s profits, and fjr a permanent injunction, 
the $200 fee seems to be the appropriate one pursuant 
to your Fee Schedule. 
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COMMERCIAL ARBITRATION RULES 

DFMAM) FOR ARBITRATION 

Date: 

TO: (Name) _piematic_ Manufacturing_Corp_. -- 

(o( putty iipt>n whom the ll.m:ind N made) 

220 We3t 39th Street 
New York, New York 

(City anil State) - - --- 

Named claimant, a party to an arbitration agreement contained in a written contract. 


ATTACHMENT T 


March 20, 197^ 


June 6, 1968 


_, providing for arbitration, hereby 


dated 

dempnis arbitration thereunder. 

(attach arbitration clause or ijuote hereunder) 

Arbitration clause reads as follows: ’ . 

"Questions of interpretation, enforcement and all disputes between 
thr» narties arising from this agreement shall be submitted to arbitration 
in New York City under the rules and auspices of the American Arbitration 

Association." 

NATURE OF DISPUTE: 

See Exhibit A attached hereto 


CLAIM OR RELIEF SOUGHT: (amount, if any) 


See Exhibit B attached hereto 












twenty 

PI HASP TAKE FURTHER NOTICE, lh.it unless witinr ten-days alter setviec of thi> Notice of 
Intention to Arbitrate, you apply to stay the aiMiration herein, you shall thereafter be precluded trorr. 
objecting that a valid agreement wav not nude or has not been complied with and Irom asserting in court 

the bur of a limitation of time. 

New York, New York 

HEARING LOCALE REQUESTED: 

(City amt Stale) 

You are hereby notified that copies ot our arbitration agreement and of this demand -sc being 

filed with the American Arbitration Association at its ke w York ' ' _ ” 

Ke -iuii'il Office, with the request that it commence the administration of the arbttialion. Om-er cction 7 
u! p,. Commercial Arbitration Rules, you may file an answet mg statement within seven days after notice 

from the Administrator. 


Signed 


Name of Claim int 


Ad Iress (to be used in connection with tub case) 

City and State 

Telcphon..’ 


'Ji i / /, - \ • ;: c 'i . 

(May be Signed by Attorney) 

Miller & Summit 
Packaging; Industries, Inc 
c/ 0 "Miller & Summit 
90 Broad Street 
New York, New York lOOOd 


(212) 9'»3-80S5 
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exhibit a to demand for 
by packaging industries 

THEMATIC MANUFACTURING 


arbitration 

, INC. AGAINST 
CORP. __ 


Nature of Dispute : 

t 

Packaging Industries, Inc. (hereinafter the 
"Claimant”), a Massachusetts corporation, is the owner 
of the United States Patent 3,170,275, issued on February 
23, 1965 and entitled "means for heat sealing lids on 
blisters" (hereinafter the "patent"). Claimant is engaged 
in the business of manufacturing, using and selling trays 
and toolings for impluse sealing machinery pursuant to and 

covered by the patent. 

Diematic Manufacturing Corp. (hereinafter 

the "Respondent") is a corporation also engaged in the 
business of manufacturing, using and selling trays and 

toolings for impulse sealing machinery. 

On or about June 6, 1968, Claimant and Respondent 

entered into an agreement (hereinafter the "Agreement") 
whereby Claimant granted to Respondent a non-exclusive license 
to make, use and sell trays, embodying and/or practicing one 
or more of the inventions claimed by patent. A copy of the 

Agreement is annexed hereto as Exhibit C. 

The Agreement specifically provided that the non¬ 
exclusive license was limited to a nine month period from the 
date of the Agreement and was to terminate at the end of 
that period - March 6, 1969- 



In addition, paragraph V of the Apr ament states 
that Respondent admits the validity of the patent and agrees 
not to contest the patent directly or indirectly. 

Subsequent to March C, 19^9 ; the end of the non¬ 
exclusive license period, and continuing to this da’ e, 
Respondent has manufactured, used and sold trays covered 

Ly the patent and therefore has infringed find is infringing 

* 

upon the patent ovmed by Claimant and has t, ached the 
Agreement. 

Claimant does not at this time know and does not 
have any way of ascertaining the extent of its damages 
suffered by reason of Respondent's infringement of Claimant 1 
patent and Respondent's breach of the Agreement. 
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EXHIBIT B TO DEMAND FOP ARBITRATION 
BY PACKAGING INDUSTRIES, INC. AGAINST 
DIEMATIC MANUFACTURING CORP . _ 

Relief Sought: 

Claimant seeks the follipwing relief herein: 

1. A full and accurate accounting of all 
revenues in any way attributable to Respondent's infringement 
upon Claimant's patent by the manufacture, use and sale of 
trays, embodying and/or practicing one or more of the 
inventions claimed by the patent and payment to Claimant of 

all such revenues so derived. 

2. A permanent injunction whereby Respondent 

will be prohibited from infringing upon Claimant's patent. 






i 


CETV?T ,FT C.X'll OF 


l 

I hereby certify thnt a copy of the foregoing ( 

Application and notion For Stay of Arbitration, along with 
accompanying documents, has been served upon Hiller & Suirtmlt, 

90 aroad Street, Kaw York, New York 10004, attorneys for defendant 
Packaging Industries. Inc., by de 7 x>niting a copy of sane in the 
United State? malls, postage prepaid, this 5th day of April, | 

1974. i 


Eliot S. Gerber 


{ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

. — — — — — — — — — — — x 


DIEMATIC MANUFACTURING CORP., 

Plaintiff, 


74 Civ 1557 (LFM) 


-against- 


PACKAGING INDUSTRIES, INC., 


NOTICE OF CROSS MOTION 
FOR STAY 


Defendant. : 


x 


SIRS: 

PLEASE TAKE NOTICE, that the undersigned will move 
this Court, Judge Lloyd.F. MacMahon, United States District 
Court for the Southern District of New York, Foley Square, . 

New York, New York, on the 19th ay of April, 1974 at 2:15 o'clock 
in the afternoon of that day or as soon thereafter as counsel 
can be heard for an order staying the prosecution of this 
action pending the determination by the arbitrator in an 
arbitration before the American Arbitration Association entitled 
"In the Matter of the Arbitration between Packaging Industries, 
Inc., and Diematic Manufacturing Corp." commenced pursuant 
to defendant's demand for arbitration dated March 20, 197*1> 
and for such other relief as this Court may seem just in the 
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premises. 

Dated: New York, New York MILLER & SUMMIT 

April 18, 1974 ’ Attorneys for Defendant 

90 Broad Street 

New York, New York 10004 

TO: (212) 943-8085 

Wyatt, Gerber & Shoup 
Attorneys for Plaintiff 
230 Park Avenue 

New York, N.Y. 10017 / ^ 

By:_.. ? c , , 1 ' > _ : . f . -■ 

A Member of the Firm 








A 58a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


DIEMATIC MANUFACTURING CORP., 


Plaintiff, 


-agalnst- 

PACKAGING INDUSTRIES, INC., 


Civil Action 
No. 7*1 Civ. 1557 
(L.F.M.) 


Defendant. 


x 


AFFIDAVIT IN SUPPORT OF THE 
DEFENDANT'S CROSS MOTION 
FOR STAY___ 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK) ss: 

Gerard A. Dupuis, being duly sworn, deposes and 

says: 

1. I am a member of the firm of Miller & Summit, 
duly admitted to practice before this Court, and am 
counsel to defendant in the referenced action. I am 
fully familiar with the facts in this case as well as 
the preceding arbitration instituted by Packaging Industries, 
Inc. ("PI") against plaintiff Diematic Manufacturing 
Corp. ("Diematic") on March 20, 197*1. I submit this 
affidavit In support of Pi's cross motion seeking a 
stay of the prosecution of the instant action by Diematic 
pending a determination of the pre-existing arbitration 
proceeding validly instituted by PI against Diematic. 
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2. A:', can be seen by Pi’s papers submitted in 
opposition to plaintiffs motion seeking a stay of the 
arbitration proceeding, it is PI who is entitled to a 
stay of the instant action while the proper forum 
proceeds to determine the dispute between the parties 
arising out of the License Agreement between then 
dated June 6, 196B. 

3. By virtue of the fact that Diematic’s counsel 
did not see fit to append plaintiff’s complaint to its 
motion papers, seeking a stay, PI has not had sufficient 
opportunity t;o completely review the allegations made 

in the complaint. However, a quick review iwas suflicient 
. to reveal that the complaint has no real merit and that 
the antitrust causes of action were asserted In an effort 
to bestow upon this Court an appearance of exclusive 
jurisdiction. The only real dispute between these parties 
arises out of the License Agreement and pertains to whether 
or net Diematic has, contrary to the terms of the Licence 
Agreement, continued to manufacture and sell the products 
which it was licensed to profit from in the License 
Agreement. The License Agreement provides for resolution 
of tliis dispute by the exclusive means of arbitration 
and Diematic desperately wishes to circumvent that 
salutary im ans of resolving differences. 


* 








J 
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1|. Quite clearly the alleged antitrust causes 
of action are based exclusively upon the asserted 
invalidity of Pi's patent as to which Diematic had 
been granted a license on June 6, 1968. However, in 
that same License Agreement Diematic specifically 
recognized and admitted the validity of Pi's patent 
and agreed not to contest it directly or indirectly. 

The instant action is a repudiation of Diematic's 
obligation under the License Agreement and is an effort 
to undertake protracted litigation in a dispute that 
is simple of resolution in the arbitration forum. 

It is urged that this Court not countenance the 
admitted enlistment of the Court's aid in Diematic's 
refutation of its contractual obligation and agreement 
to arbitrate disputes. 

WHEREFORE, for the foregoing reasons it is 
strongly urged that the cross motion be granted and 
that the prosection of the within action be stayed 
until after final determination in the pre-existing 
arbitration proceeding. 


f -. ■( f 'i • / -- -l- 

Gerard A. Dupuis 


Sworn to before me this 
18th day of April, 197^ 
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STATE OF NEW YORK ) 

) 3 s . : 

COUNTY OF NEW YORK ) 

ROBERT 0. NOONAN, belnp; only sworn, 
deposes and says that he served the within NOTICE OF 
CROSS MOTION FOR STAY upon Wyatt, Gerber & Shcup, the 
attorneys Tor plaintiff herein, on April l£, 197^, at 
their offices at 230 Park Avenue, New York, New York 
10017- 

* __ / 

ROBERT C. "NOONAN" 

Sworn to before me this 
19th day of April, 197^- 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- -- x 

DIEMATIC MANUFACTURING CORP., *• 7^ Civ. 1557 

Plaintiff, : (Judge Mac Mahon) 

-against- : 

PACKAGING INDUSTRIES, INC., : 

Defendant. : 

STATE OF NEW YORK ) 

: SS. : 

COUNTY OF NEW YORK) 

EDWARD HUSVAR, JR., being duly sworn, deposes 

and says: 

1. Since 1966 I have been a full-time employee of 
defendant Packaging Industries, Inc. ("PI") and currently 
perform services as National Sales Manager. As a result I 
have complete knowledge of the products being manufactured 
and sold by PI. In particular, I am familiar with the manu¬ 
facture and sale by PI of trays for heat-sealing used in 
conjunction with impulse heat-sealing machines (also manu¬ 
factured and sold by PI) in the blister packaging business. 

I am also familiar with the facts which led to 
the Institution, on March 20, 197**, of an arbitration proceeding, 
before the American Arbitration Association, by PI against 
plaintiff herein, Diematic Manufacturing Corp. ("Diematic"). 
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I submit this affidavit in opposition to the motion by Diematic 

to stay the said arbitration proceeding. 

3. In or about March 1974 I discovered that several 
of Pi's regular customers were employing a heat-sealing tray not 

manufactured by PI for its blister packaging machine which tray 
was in fact identical in every relevant material respect, to 
those being manufactured by PI. I am also familiar with a 
license agreement between PI and Diematic dated June 6, 1968 
(hereinafter "License Agreement" an executed copy of which is 
appended hereto as Exhibit A), pursuant to which Diematic was 
licensed to manufacture and sell the heat-sealing trays 

4 

covered by Pi's U.S. patent # 3,170,275* 

4. I inquired of Pi's customers employing this 
tray from whom it had been purchased, making no other 
representations, and was informed that it had been purchased 
from Diematic. Thereafter, I participated in discussions 
which lead to the institution of the arbitration proceeding 
which Diematic presently seeks to stay. The arbitration pro¬ 
ceeding is based upon the License Agreement between PI and 
Diematic which, inter alia , granted Diematic a license to manu¬ 
facture and sell the trays covered under Pi's patent #3,170,275 
which License Agreement also provides that any dispute arising 
or concerning the subject of the License Agreement shall be 
resolved by arbitration. 







A 

5. It must be made clear at the outset that PI 
makes r.o claim in the arbitration that U.3. patent "3,699,305, 
previously issued to Diematic, is invalid or in any way infringes 
upon Pi's patent #3,170,275 and as to which latter patent the 
license vras granted. However, PI is asserting in the arbi¬ 
tration proceeding that Diematic has manufactured and sold trays 
covered by the License Agreement beyond the license period and 
continues to do so to dctte. Indeed, it would appear that 
Diemaiic has continued to manufacture and sell trays covered by 
the License Agreement beyond its expiration date and placing 
patent #3,699,305 Identification plates on those trays to which 
that patent does not pertain. 

6. PI does not wish to prevent Diematic from manu¬ 
facturing, selling ox* otherwise engaging in the business of 
profiting from the use of trays conforming to its patent 
#3,699,305, but merely demands that Diematic refrain from manu¬ 
facturing and selling trays covered by the license Agreement 
and/or bearing U.S. patent #3,1"0,275 which Diematic was pre¬ 
viously licensed to manufacture and sell. Moreover, PI seeks 
an accounting from Diematic for all profits unlawfully derived 
frcm the complained of activities since the end of the license 
period. 

7. Thus, it can be seen that patent validity is not 
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an issue in the arbitration instituted by PI as no question 
is raised therein concerning the validity of either patent 
#3,170,275 issued to PI or patent #3,699,305 issued to Ciematic, 

WHEREFORE, it is respectfully requested that 
Diematic's motion seeking a stay of the arbitration proceeding 
properly instituted by PI be denial in each andVvery respect. 


CDWARD HU5VAR, JR. 


Sworn to before me this 
18th day of April, 197^ 


j...-’, / 

1 CisA 


Notary Pub'll^ 


r* ’ * 04 


% 
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Thi .3 agreement io effective as of the cth day 
of , . 1568# by and between Packaging Industries, Inch 

of Off Airport Road, Hyannis, Massachusetts (previously 
Packaging Industries Limited, Inc.) hereinafter referred 
to eo "LICENSOR"', and Dicmatic Iianufacturing Corp., of 220 
West 19th Street, iJew York, Hew York, hereinafter referred 
to an "LICENSEE". 

1. License Grant 

LICENSOR represents and warrants that it is the 
owner of the United States Patent 3,170,275, issued Febru¬ 
ary 23, 1965, and entitled "Means For Heat Sealing Lids on 
Dliotcrs", hereinafter referred to as "Licensed Patent", 
and that it has the right to grant licenses under said 
patent. Tho LICENSOR hereby grants to the LICENSEE under 
the Licensed Patent a non-exclusivo license without any 
right to grant sub-licenses, to make, use, and sell, for 
the term of nino(9) raonths, trays, embodying and/or for prac-j 
ticing one or more of tho inventions claimed by the Licensed 
patent relating wo trays and to havo repair and replace- 
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ment parts made for such trays for said LICENSEE* This 

license is for a nine-month period from the date hereof and 

shall terminate at the end of the said nine-month period. 

• 

However the royalty period, under Para. Ill, shall com¬ 
mence as of July 1, 1968. 

II. Records and Accounting Periods 

The LICENSEE shall keep accurate records at its 
regular olace of business, showing its transactions in 
apparatus embodying and/or for practicing said inventions i 
sufficient detail to enable the royalties hereinafter men¬ 
tioned readily to be ascertained; and such pertinent record 
shall be open to inspection during usual business hours, fo: 
verification of accounting reports hereinafter mentioned, 
by any certified public accountant of the LICENSOR acceptabl 
to the LICENSEE and at LICENSOR'S expense. The LICENSEE 
shall not unreasonably withhold its acceptance. The herein¬ 
after mentioned royalties shall be paid by the LICENSEE at 
the termination of the said nine-month period. Royalty pay¬ 
ments and an accounting for the said period will be due and 
payable thirty (30) days after the close of the said nine- 
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month period. Such accounting shall .Include an accurate 

statement by the LICENSEE of all apparatus embodying and/or 

for practicing the said inventions manufactured ^y the 

LICENSEE and sold by the LICENSEE either as separate units 

or as parts of devices, during the subject accounting period. 

The statement shall show in itemized form the total number 

• • 

and the total selling price (after deductions set forth in 
Section III below), of all such apparatus sold by the 
LICENSEE. 

Ill • Royalties 

Simultaneously with the rendition of the said 
statement, the LICENSEE shall pay to the LICENSOR, in 
accordance with the statement so rendered, royalties, 
computed separately for each apparatus, at the rate of seven 
and one-half (7-1/2%) per cent of the net selling price of 
each apparatus, after deduction of credits for returns, 
transportation charges, discounts, allowances and taxes 
or other Governmental charges absorbed by the seller. 

LICENSOR shall be entitled to only one royalty in 
respect of any apparatus regardless of the number of in¬ 
ventions that may be embodied in it that may be used in 
its manufacture or that it may be capable of practicing. 
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14 . Release and Payment of Paid-Up Royalty 

; Upon the execution of this agreement, the LICENSEE 
has paid to the LICENSOR the sum of Two Thousand Five 
Hundred Dollars ($2,500.00), by a certified check, as a paid 
up royalty and settlement in full for all apparatus embody¬ 
ing and/or practicing said inventions made, made for it, 

l 

used or sold by LICENSEE prior to the date of this agree¬ 
ment. The Licensor, in regard to all such apparatus made, 
made for it, used or sold by LICENSEE prior to the date 
of this agreement, hereby releases LICENSEE and its cus¬ 
tomers, suppliers, employees and all other persons from 
any claim under the Licensed. Patent. 

The LICENSOR and LICENSEE agree to sign and file 
a stipulation in their pending litigations entitled. Packag¬ 
ing Industries Limited, Inc. v. Diematic Manufacturing Corp., 
65 Civ. 2007, United States District Court for the Southern 
District of New York, and Packaging Industries Limited, Inc. 
vo. Diematic Manufacturing Corp. and Alvin Reinecke, Supremo 
Court of tho State of New York, New York County, in accord¬ 
ance with the annexed Appendix A and Appendix B, thereby 
dismissing those actions and the counter-claims therein with 
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prejudice. In addition, at the cams time as this agreement 
is executed, LICENSOR shall sign the "General Release" set 
forth in Appendix C and the "Covenant Not to Sue", set 
forth in Appendix D, both as annexed hereto. The "Individ¬ 
ual Admission of Validity of Patents", set forth in Appendix 
E annexed hereto shall also be signed at the sane time 
as this agreement is executed. 9 

*•* • • • * • * . .- • • ; ‘ • * . • ... 

• . / 

V. Admission of Validity o f Patent 

,, «ji^ e LICENSEE admits the validity of the Licensed 

Patent and agrees not to contest the same directly or in— 

•% *. 

directly. 

« • . . * . . 

VI ♦ Sale of Business, 

Tho License hereby granted shall be non-exclusive, 
non-divisible and non-as3ignable except that LICENSEE may 
assign this License in connection with the sale or transfer 
of its entire assets and business. 

VII. Arbitration and Applica ble Law 

Questions of interpretation, enforcement and all 
between the parties arising from this agreement 


disputes 
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thall be submitted to arbitration in New York City under 
tho rules and auspicos of the American Arbitration Associa¬ 
tion. This agreement shall bo deemed to have been executed 
in Mew York and the parties hereto agree that the law of 

New York 3 hall apply. 

VIII. Notices, 

Any notice required to be given by either party 
to the other under this Agreement, unless otherwise speci¬ 
fied, shall be considered to have been given if and when 
properly deposited for sending by registered or certified 
mail, prepared and properly addressed, in case of notices 

to LICENSOR, directed to: . 

PACKAGING INDUSTRIES, INC. 

Post Office Box 457 
Hyannis, Mass. 02602 

or at such other address as LICENSOR may hereafter advise 
LICENSEE in writing; and in the case of notices to. LICENSEE, 

directed to the attention of: • • 

DIEMATIC MANUFACTURING CORP. 

220 Nest 19th Street 
.... New York, New York 

or at such other address as LICENSEE may hereafter advise 
LICENSOR in writing. 
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IN Y7ITNESS WHEREOF, the LICENSOR and the LICENSEE 

« 

have executed this Agreement on the day end year written 
below. • • : . 
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APPENDIX A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- x 


Packaging Industries Limited, Inc., 


Plaintiff 

- v - 

Diematic Manufacturing Corp., 

Defendant 


t 

* 65 Civ. 2007 

Cal. #430(4) 


«' 

■X 


STIPULATION OF DISMISSAL 
The parties hereto stipulate that this case and 


the counterclaims are and shall be dismissed with prejudice 
as to all parties, as of this !} T!> day ofT^t.^ ,196 



DIEMATIC MANUFACTURING CORP. 


By. 


Q rv) u 

Its attorney 
Eliot S. Gerber 
310 Madison Avenue 
New York, N. Y. 10017 
Telephone 697-5888 
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PACKAGING INDUSTRIES'LIMITED, IN 

-. 1 \ 7 




Its attorney 
Elliot Ira Hiller 
90 Broad Street 
New York, LI. Y. 10004 
Telephone 943-6040 


SO ORDERED 


United States District Judge 


J 
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APPENDIX B 


SUPREME COURT 
COUNTY OF NEW YORK 

___X 


PACKAGING INDUSTRIES LIMITED, INC., I 

Plaintiff i 

-against- t 

DIEMATIC MANUFACTURING CORP. and * 

ALVIN REINECKE 

* 

Defendants 

----- 


Index No. 30061/ 
1966 


• STIPULATION 
DISCONTINUING 
ACTION 


IT IS HEREBY STIPULATED AND AGREED, by and betweer 
the undersigned, the attorneys of record for all the parties 
to the above entitled action, that whereas no party hereto 
is an infant or incompetent person for whom a committee has 
been appointed and no person not a party has an interest 
in the subject matter of the action, the above entitled 
action, and the counterclaims, are, and the same hereby 
are discontinued, without costs to either party as against 
the other and with prejudice. This stipulation may be 
filed without further notice with the Clerk of the Court. 
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Dated* 3V^'/ (%? 



/ JASOM S2L77ER 
' / Attorney for Defendant 

/ 

/ 

/ 



Attorney for Plaintiff 
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APPENDIX C 

• 

TO ALL TO V.TIOM THESE PRESENTS SHALL COME OR MAY CONCERN, 
GREETING* IOSOM YE, That PACKAGING INDUSTRIES, INC, (PACKAG- 
ING INDUSTRIES LIMITED, INC.) a corporation, for aid in con¬ 
sideration of tho cum of ONE DOLLAR ($1.00), lawful money 
of tho United States of America to it in hand paid by 
Diematic Manufacturing Corp., Alvin Reinecke, Raymond Rozraan, 
David Bagoff, Anthony Griffo, Mitchell Lacher and Frank 
Carnegie, Jr., the receipt whereof is hereby acknowledged, 
ha 3 remised, released and forever discharged, and by these 
presents does for itself and its successors, remise, release 
and forever discharge the said Diematic Manufacturing Corp., 
Alvin Reinecke, Raymond Rczman, David Bagoff, Anthony Griffo, 
Mitchell Lacher and Frank Carnegie, Jr., their heirs, execu¬ 
tors and administrators, successors and assigns of and from 
all manner of actions, causes of action, suits, debts, dues, 
8utus of money, accounts, reckoning, bonds, bills, specialties, 
covenants, contracts, controversies, agreements, promises, 
variances, trespasses, damages, judgments, extents, execu- 












tlonSc claims and demands whatsoever, in law, in admiralty, 
or in equity, which against Dieraatic Manufacturing Corp., 
Alvin Reinecke, Raymond Rorman, David Bagoff, Anthony Griffo 
Mitchell Lacher and Frank Carnegie, Jr. it ever had, now 
has or which it or its successors hereafter can, shall or 
may have for, upon or ky reason of any matter, cause or 
thing whatsoever from the beginning of the world to the day 
of the date of those presents. 

This rolcaso may not bo changed orally. 
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COVENANT NOT TO SUE 

■’ i 

PACKAGING INDUSTRIES LIMITED, INC., hereby cove- 

#• • 

nants that it will not now, or in tho future, sue DIEMATIC 

a* 

MANUFACTURING CORP., or its suppliers or customers, under 
United States Patent 3,170,275, issued February 23, 1965, 
and entitled "Means for Heat Sealing Lids on Blisters", 
in regard to the apparatus, listed below, made, made for, 
sold or used by DIEMATIC MANUFACTURING CORP. The said 
apparatus is: (i) trays for heat sealing which are formed 
by an etching process and which do not utilize an electrode 
positioned between two sheets of non-sticking material; or 

(ii) a machine for heat-sealing lids on blisters, which 

/ 

machine utilizes a closed loop heat control system employing 
a heat sensitive transducer, such as a thermistor, and which 
machine does not utilize a plurality of contacts having pre¬ 
determined locations with each contact supplying a prede¬ 
termined voltage differing from the voltage supplied by the 
others of said contacts, a prototype of the said machine 
having been shown at the A.M.A. Packaging Show at the New 










York Coliseum in May, 1968 or (iii) trays for heat sealing, 
of whatever description, which are built or rebuilt to in¬ 
corporate a heat control for use in a machine as described 


in (ii) above. 


f 'Actfyfuve ItibOSTfitirs rfc 




IN WITNESS WHEREOF, the said PACKAGING INDUSTRIES, 
INC., (PACKAGING INDUSTRIES LIMITED, INC.) has caused its 

corporate seal to bo hereunto affined and these presents 

//4 

be signed by its duly authorized officer on the tr 


day of 


19^" 


(Corporate Seal) 


//VC 


: 
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ST^TS OP^Uo^ci(v^axixjCOUl^r/ O? /3^T^i^iiXjp BS.S 

On tho C& 'f-fi. day of * 19 

before no personally cans cv(L->o &' — 

to mo known# who, being by me duly sworn, did depose and 
cay that he resides at No. Y)u. vuLk-A, /r • 

y f ' c.'v i > 

that he is'tne l of «v<•, k 1 •*-'si ^C' vi - l 3^‘ |X1 

tho corporation described in, and whrch exoc.utedl the fore¬ 
going instrument; that ho knov/3 tho seal of said corpora¬ 
tion; that the seal affined to said instrument is such corpo 
ate seal; that it was do affixed by order of the board of 
f£L^'*-ct«Y3 of said corporation; and that he 

signed his name thereto by like order. 
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STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK ) 

ROBERT C. NOONAN, being duly sworn, 
deposes and says that he served the within AFFIDAVIT OF 
EDWARD HUSVAR, Jr., IN OPPOSITION TO PLAINTIFF'S MOTION 
FOR STAY upon Wyatt, Gerber & Shoup, the attorneys for 
plaintiff herein, on April l8, 197^> at their offices 
at 230 Park Avenue, New York, New York 1001Y. 

f'. . r I . y 

ROBERT - C. NOONAN 

Sworn to before me this 
19th day of April, 197*1. 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEV/ YORK ; 

— - x 

: 74 Civ. 1557 

: (Judge Mac Mahon) 

NOTICE OF MOTION 

X 

SIRS: 

PLEASE TAKE NOTICE, that, upon the annexed affidavit 
of John Bambara, sworn to April 30, 1974, the undersigned will 
move this Court, Judge Lloyd F. MacMahon, United States District 
Court for the Southern District of New York, Foley Square, New 
York, New York, on the 10th day of May, 1974 at 2:15 o’clock in 
the forenoon of that day or as soon thereafter as counsel can 
be heard for an order dismissing the complaint herein pursuant 
to Rule 12(b)1 and 6 of the Federal Rules of Civil Procedure upon 
the grounds that the complaint herein was filed in defense of 
an Arbitration Proceeding previously instituted and upon other 
grounds herein stated, and for such other and further relief as 
to this Court may seem just and proper. 

Dated: New York, New York 

May 3, 1974 




DIEMATIC MANUFACTURING CORP. , 

Plaintiff, 

-against- 

PACKAGING INDUSTRIES, INC., 

Defendant. 
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MILLER & SUMMIT 
Attorneys for Defendant 
90 Broad Street 
New York, New York 10004 
(232) 943-8085 

^ / 

BY : y,, ■ ' •. V 

A Member of the Firm 


TO: Wyatt, Gerber & Shoup 

Attorneys for Plaintiff 

230 Park Avenue 

New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

_ x 

DIEMATIC MANUFACTURING CORP., : 

Plaintiff, : 

-against- : 

PACKAGING INDUSTRIES, INC., 

Defendant. : 


Ik Civ. 1557 
(JUDGE MacMAHON) 


AFFIDAVIT IN SUPPORT 
OF DEFENDANT'S MOTION 
TO DISMISS PLAINTIFF'S 
COMPLAINT _ 


x 


STATE OF MASSACUSETTTS) 

: SS.: 

COUNTY OF BARNSTABLE ) 

JOHN BAMBARA, being duly sworn, deposes and says: 

1, I am the president and chief executive officer 
of defendant Packaging Industries, Inc. ("PI") and being fully 
familiar with all the facts of this action and those in the 
previously instituted arbitration proceeding between the same 
parties, I submit this affidavit in support of Pi's motion to 
dismiss the complaint of plaintiff Diematic Manufacturing Corp. 
("Diematic"). 

2. Diematic's complaint should be dismissed because 
it asserts two causes of action, which, while on their surface 
appear to raise federal questions are merely a transparent and 
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rather usual effort to Invoke exclusive federal question juris¬ 
diction thereby seeking to evade a properly instituted prior 
arbitration proceeding. The commencement of this federal action 
is Diematic’s defensive tactic made out of desperation at the 
thought of having to defend the arbitration claims. 

3. The current controversy between these parties had 
its inception long before now. The controversy has its basis in 
a patented process entitled "Means for Heat Sealing Lids on 

Blisters" for ..hich process ("Blister Packaging") both parties 
hold a U. S. Patent which permit achieving similar results but 
by very important differences in process methods and equipment. 

The process and equipment involved are, simply stated, a means 
of packaging relatively small consumer goods for point-of-purchase 
displays which prociucts may be clearly seen through the rigid 
plastic surface that has beer, "baked" over the product and made 
to adhere to a stu*' .y backing material. Ibis packaging io 
achieved by the use of "heat sealing trays" and a ’heat sealing 
machine". The trays, manufactured by PI, are custom cut to 
receive usually several of the products to he package... in turn, 
the trays, with product in place, are passed through the heat 
sealing machine", also manufactured by PI, at which point the 
clear plastic packaging material is heated and placed over each 
item in the tray. The tray remains in the "heat sealer" 1 or a 
predetermined time sufficient to melt the plastic around the 
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product. Thereafter, the tray is allowed to cool, the packaged 
goods are removed and the tray is re-used for the same process. 

4. This packaging process and its associated hard¬ 
ware (heat .,ealing tray and machine) are the subject of Pi’s U.S. 
Patent No. 3,170,275 (Exhibit A hereto) issued to Mr. Howard A. 
Rohdin in 1965 and subsequently assigned to PI. A competing 
heat sealing tray was designed by or for Diematic and U. S. Letters 
Patent No. 3,617,696 were issued thereon to John E. Reinstra In 
1971 (Exhibit B hereto). However, prior to the issuance of 
DIematic's patent, and in 1965, PI instituted an infringement 
action, in this Court, against Diematic entitled "Packaging 
Industries Limited. Inc, v. Diematic Manufacturing Corp ." (S.D.N.Y., 
No. 65 Civ. 2007). PI, at or about the same time, instituted an 
action against Diematic in Supreme Court, New York County. Both 

Of these prior actions by PI sought to protect its patented 
process and equipment from being unlawfully appropriated by 
Diematic. This prior litigation, lasting over 3 years, resulted 
in settlement pursuant to the terms of a license agreement dated 
June 8, 1968 (Exhibit C hereto "License Agreement"). 

5. Among other things, the license agreement pro¬ 
vided a) for the termination of the action by the filing of 
stipulations of dismissal with prejudice; b) for the grant to 
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Diematic of a non-exclusive license "co make, use and sell, for 

I 

the term of nine (9) months, trays, embodying and/or for 
practicing one or more of the inventions claimed by the Licensed 
Patent relating to trajs and to have repair ana replacement parts 
made for such trays for said Licensee." (LA HI*); c) for 
royalty payments; d) that the rights granted in LA HI 
("to make, use, and sell, etc.") were to terminate on March 9, 
1969; e) that Diematic "admit[ted] the validity of [Pi's] 

Licensed Patent and agree[d] not to contest the same directly 
or indirectly." (LA HV) ; f) that "Questions of interpretation, 
enforcement and all disputes between the parties arising from 
this agreement shall be submitted to arbitration in New York 
City under the rules and auspices of the American Arbitration 
Association." (LA HVII); g) that PI should simultaneously execute 
a "covenant not to sue", appendix D to the License Agreement 
(LA HIV). These then, were the essentia) terms bargained for 
in settlement of the prior litigation between these parties. 


^References "LA" are to the June 8, 3 968 License Agreement. 
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6. It is of particular significance that this Court 
be aware of the fact that at the time of executing the License 
Agreement (June 8, 1968) Diematic represented that it was then 
in the process of applying for a Patent to cover its version of 
a "heat sealing tray" for which Patent No. 3,617,696 was subse¬ 
quently granted in 1971* In fact the application was filed on 
May 3, 1968 (See Exhibit B). This fact is important because 
the Covenant Not to Sue, heavily relied on by Diematic herein 
in support of its argument against arbitration, was cast in terms 
of Diematic's new process as to which it was seeking a Patent. 

The Covenant could not make reference to other than a process 
because Diematic yet had no patent on it. Thus, the Covenant 
quite logically states that PI will not sue Diematic under Pi’s 
patent No. 3,170,275 if Diematic produces trays pursuant to 
Diematic's process then under patent application. Thus, as far 
as these parties were concerned, they could both proceed to manu¬ 
facture and sell trays pursuant to their respective patent 
descriptions with the safety against litigation afforded by the 
terms of the License agreement and its associated documents. 

7. Thus, the pleadings in this action make it very 
clear that the Covenant Not to Sue has no application to this 
litigation or to the arbitration proceeding previously instituted. 
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The only issue in dispute in the arbitration 1s whether or not 
Diematic has, since March 6, 1969* , continued "to make use and 
sell" the trays covered by Pi's Patent No. 3,170,275 which it 
has had no right to do since March 6, 1969• The issue is^ not 
whether Diematic's patented trays under Patent No. 3,617,696 
are ar. infringement or other violation of Pi's patented rights. 

Indeed, Diematic focuses upon the real issue in this case, in 
its complaint, when it asserts: 

"Plaintiff's [Diematic] trays, made at least 
since March 6, 1969, are licensed under Patent No. 
3,170,275 by virtue of a "Covenant Not to Sue" 
signed by defendant." (Complaint, 1i' 1 l). 

8. Complaint H?1 is a clear assertion by Diematic 
that 1) it continues to be "licensed" to manufacture and sell 
trays covered by Pi's patentj 2) it has, in fact, made trays 
since "at least March 6, 1969 ••• under IPX’s] Patent No. 
3,170,275" although its rights to do so terminated March 6, 1969 
3) it considers the license agreement in force only to the 
extent that Diematic is protected from suit, even if It manu¬ 
factures and sells Pi's patented trays and pays no royalties. 


MThe expiration of the licensed right to "sell, use, etc.' 
in LA HI. 
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Curiously, although the Covenant Not to Sue protects Diematic 
if it manufactures and sells trays under its own patent ,, 
nowhere in its papers in this action does Diematic make any 
reference to its own patent nor does it assert that its trays 
are produced under its own patent. To the contrary, Diematic 
asserts that it is manufacturing trays under Pi’s patent 
(Complaint, 121) and that it may do so with impunity because it 
is protected by the License Agreement, which agreement is expired, 
Diematic argues, when its terms, particularly the arbitration 

clause, are sought to be implemented by PI! 

9 . Apart from Diematic's inconsistent interpretation 

of the LLcense Agreement it is evident that its primary purpose 
in starting the instant litigation is to prevent the arbitration 
proceeding from continuing. It is plain that the License Agreement 
gave Diematic the right to sell and manufacture trays pursuant t- 
Pi's paten* No. 3,170,275 only until March 6 , 1969 - not there¬ 
after as asserted in Diematic’s complaint. PI instituted the 

arbitration proceeding in March 197** (Exhibit D hereto) be¬ 
cause Diematic has continued to operate as though licensed to 

t • 

profit without cost from Pi's patent which Diematic admits, 
and PI has used the arbitration procedure because that is the 
exclusive means of resplving any disputes between these parties 
as provided in the License Agreement. 

il 

10. I am advised by counsel that Diematic may raise 
any defense it may have to Pi’s claims within the arbitration 


/ 
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proceeding, and that Federal Courts will not permit the assertion 

I 

of would-be "federal question claims" as a defensive tactic 
for the sole purpose of preventing the arbitration of disputes. 

It is respectfully requested that this principle 1 , having sure 
application here, be applied and the parties proceed to arbi¬ 
tration as they previously agreed. , 





JOHN BAMBARA 


/ 


Sworn to before me this 
'6c day of April, 197*1. 


I (- , ( ( r - dr C VV _ 

.Notary Public 

/ V t V'' 1 " 5 
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EXHIBIT A 


f 'ee opposite page 
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MEANS I OK II! VI Si U ISO I IDS ON HI 1ST! T?S 
Howard A. Itohdin. 397 I • c-t Aw.. and Vdotpli A. 
Kolulio, 3S5 l on-st \h'.. Ii'.tti of till!' I' 1 ", N-J. 

Fiicil | t. 12, 19(i3 Si r. No. 3.332 
12 «. luims. (Cl. 51—373) 

It is an object of th : > inv-nlicn to rr-vi ! <: 3 U'ethad 
and apparatus for l.cat *—i lids o::*<‘. prc?vincd cvi* 


minimum of judgment or '<: now-how on the part of the 
on.-rater. Mi .t.ilies create v-aitc which adds to total 
co>'s, and potential mis'.ni.cs are mirimireJ as the Held 
within which selective judgement must he exercised is 
testiicted. f'cutover, no n;iitir how much the adjust¬ 
ment is simplified, a more c pensive typ: oi labor is re¬ 
quired to ntt'.e adjustments than is required merely to 
supply '.lie machine and to remove the proJuet. 

'I hr present invention minimizes shut-down time as 
well the e-.crei * of judgement by employing a p'u- 


disidu.,! (as dis-irct frov. -.sea c. -.r.avrj) li ster after. The electrodes all are joined to a common return 

It is n ft 1 ;*! > ( o f t'.s i t» »r’»i fr* jro‘» d i 1 *nc v!.*cii is cr.trcjl-J to a contest rno'-niccl in uic 

me' 1 . J ■ id a-' as afore, J in which me np-a- upper surface of the platen This p.irticulcr co-.f.ct at- 

rati: cute chert'-d f out ore t p: of conin' -;r to in- ways has the same location, usually marg.nal. in the 

Sher diUinn in siee. shap caliper :H 1 of a- «» surfacs ot the ttay. The feed line of the several ciec- 
tr.ial will, mi-mum d v.n tin a end v ill, a r.iir.miar.t troves 8 .so pees to a maternal s r.face contact, t at the 

rcquhcMs. t ot selective ju.lrvnmt on the pit of the lucnb.n of the ccntnet w.d vary from tray to tray. 

JJ, n m.d in’ th- ., n-e. Malic: contacts arc provided in the pressure r!st*n. a 

1 , i'. a further oh' o*;: : s in - dion to r-o-'i-J? in „ single cor.-act for the return contacts of ad the trays, 

an tnniu tits afore ' !. i riling eiectroJ ■■■ '■ 23 an I a plurality of con ets, thou .» oily on- to a tray, 

will apply heat uniiormty aro-.;: :e periphery o: .... at vary ins lceat is f \ :t 'y f y-'‘ lir ' ;v ®** ,hc i '- d 

ters of almost any peripheral ca ; re. side, de pending o.i v.h.rh of the contact, «n«ho pressure 

•Jhe above and other ob. cts v.id be made clear from platen is active a particular vcllage v.i I be app.ied si- 

the follow in j d'ailed dcs::'.?. o.i tuh.n in connection lected especially for toe bln. er. ub.di t..e par.icu.a 

with the annexed dr tv.in.:, in ..huh: 3) way i» designed to aeeoi .modr.e. _Since t.w.««.« ac- 

i ip- , p I ... . * he -u rates; • ccmrr.oJa'.ns trays arc iv ’rely resting in rotiir: a con.a.t 

I lOUStr 2 is a pi In* Uw, ; r u ?r .r*.*us: v.ith the machine as a whole, they car, be remos ei and 

i lOUIll' 3 is - p... .d sectional vv a the centre 1 replaced easily and o.u;c» y a.r t.i- icp..v..nj tr. vs al- 

f.-atiay a d pressing orrt oi the apparatus taS.e .1 or, the ways will mace cor.vet with Optimum vo.:aps wuUoJt 

i f ir ,ijir i ** J necessity for the cxerc.se of judgement on the p.itt of 

I'lCltVl- A is a rfo.e rf ,he he-tin S dec- the orera'or. Hewn Hrr, therefore, is only a matter 

t,od - . of seconds. r.r.-J was:-- due to improper voltage applica- 

I iViuni-’S e-\ a. I <T i'.le.trate other cl.etrode'. in tici, i. avoided • r.tirely. 

forms* Uu h -f.ly used; , 0 It i. of eo U : r eibetly pos-d:!. to connect Jr hunt- 

I :r;t'h. IC is a special eleeir !e f non-hermetn mg e.emsu.s m an ’ ‘ -n ap.ro rmtes oh 

means of “j.i.l.s ll.-wsph a t.esible conddv.or. 

I-Killl” 5 I veti.-n ihroii-h ore of the blts'cr both .npat ant oirtp.it s.ouM tan throusis the r.e.siijie 
coriyinj it I u how the elect lei - redin cowffctcr. even the poss.bih-.yof arcing thfo«^the 
, ' .. platen to platen ion:a;ts hereriiabove proposed wculi K 

ptGt ■ 6 is a rcherjatie tii a V- avoids J. A simple wo wi.-e jack would •ufficctn most 

( . , . ■, .. t. machine ... where !;c same voUfc would be ap.li-d to the 

. , ■ several hcatin; elentenit. If. however, different volt- 

IdGUlIl 7*is Vi. n i 1 tion of a preferred 8; cs v-cte r« red for the several heath- cler. Is. 

m , , i r, rp piultirlc coi-hii v'Jori wo • tl .»?:d co-.d «. - u-lc. hi u ^ **r.*c 

' ' 1 IGUIU 8 is a Ve.i on on the l.ne S -8 of MCliRU ° ' livable cable, and the need for sclv.-ive judjenrenf can 

i iviuiic. o is a bj HVciJe j (,y appropriate mail nn r.r.J/or m.-.tir.c lugs 

' FIGURF 9 is a s:hc lie devc’ion of on: form of on the jaehs f.-J t:u r rcspciitve sea sets. i'r. aa.-licn- 
seal;,,- na abet and t:- in lonilin- potinon. lion oi pressatc amt the e:.:rp .m ci the «u .rodcs de- 

Hr',UK!. 9A sbov.s the i rts of HChKI. 9 in seal- 55 sirnbly are conccimth.nts of thr .•riivil or th tny in 

• . sCsi.int: rcviUcn uuJjr il *5 prcs*urc u..it. Thi* v.ll bu. 

. an ri'cinative to FIGL'PE 9 v ;;h brou t ht oat in dv .il in the disei^. : «n of HGUr.E 12. 
|I„„r . p„... Thu; arc certain practical d.fTcrcnccs re tween the 

ji< • pj u tlK ; further rthernath-e It HGl RE problem of sexlinj a cardboard lidI to a bUstct lyrccon- 

V , the parts in lor.dii ositior and ' . ’ d ' ■ ' 1 J u ’ 

lKtl'l Pis, fined s . diagram of the type cf eontmner S.tch J.ITcrctjces are m.we ma nfest. 

1 , ~ however, in the machine than in the method which r.mda- 

V.: I' . pcwl.iac stopped for dj' tnwm to a dif- ''icr.l.illy. rcm.iir. > " hnn-eJ in ci'!.- case. The,: d.f- 

. . , . , , e . ferenc.t. which arc Iroug.U cut in I uURFS 6-S. will 

' : . • t ,l :., df* ■ 08 be anedyeed to alTorJ a better ur.dcrst.inding of the me- 

M V, /V,;..,,.. . - , „.w-, ...UU -t s:,.ni...ld,:;.:.u V'.'; 1 J ‘ r:r 

’ u> ,h - 1 *■' °‘ c ac . 1 -'- ! j v , 0 Y•"••!• ' 'I'./ic lull V' cc. w’itcte the nature of the contents 

1 pelL^l^ila.mostonivervn.rrcfcrcncc^.hec^. 

,wn cos; « of the Idal «ca W ‘^XaT.-dSJ'fi rdJS* 

r , r I I ' i> unite Ulidci -KinJ.iM-*. t .T.I s.i’il, 'ip.r tor r ui,vr. 

.V ' :V . ,h aliu'tiuent require a is suffer that, t.icvt tlicrmoptastiv, and on ttw saute basis 


ing position; 

jl.jt '.j jo s!w s an filvrnative to FIGITE 9 s..:h 
the p ' iv 11 I •aiiiiiv r lion: 

! IGURV 11 tlu'ws , f-.-ihcr rl v-mti'c to 11GUS1. 
9 v i !i ll : p.nts in load,,. 1 pc-silior and 

j;,.t I ! 12 is pr-lc i.-l v sin, diagram of t!i: 

\Vi . fiuci ; .c I. s opped fo. dj 1 .'merit to a d.f- 
fet- • : • u.'.ict. every . ■ • .".it if i st. it.; I.'.boi. 1 :- 
|..ni ' c;... co s on , jlv as 1 lo.irli t machine 

wck run;,';,;' p;o.!ocl.v. . Ti. — >'.;.»:-'Jnwn cots ru. -t 
be added to the cost of the ; tiulcs ac. '..!iy r.educed, 
rnd v I, 11 tit; r. .' rv of th; pro.', icts i« such lh.it fie- 
tji: .. tor ib> foe . !j -s;r... r.l . ic nt. ). - ch shut¬ 
down ms;, form a '-■■ ' rn. o i on of the tot.,1 cost 
of t! ; r.ni't d p ro I -t 

It . .-iso d. 1 1' ihjt th 3 Iju-tmcnt require a 
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h far less cosily. It is highly printable as compared to 
most plenties, and where it is suitable at all. it permits 
more imperfection cf the set.I, :n the hermetic sense, 
than mod plastics. Rejects therefore are less and ret 
production is greater. Being fibrous, the cardboard usu¬ 
ally has less heat conductivity than most pl.-.'tics and it is 
usually test, quickest, and most effective to direct the 
heat through the fierce of the container to the interface 
between fiance and lid rather than through the cardboard. 

In such ease, there is r.egl gtkle trndency for the card¬ 
board to stick to the prcssjre die in contact therewith 
and no attention need be paid to this asic.t of the 
operation. 

When, on the other hand, an impervious plastic lid is 
used, and for perishables this is almost the universal 
case, the problems are quite different. The ccnta'r.er or 
blistci must be self sustaining in three dimensicr.nl form, 
whereas the lid presents oniy a piece surface with far less 
strength requirements than those cf the container proper. 

The caliper of the lid is dictateJ by the requirements of 
imperviousness and not of strengh. for which reason the 
caliper o! the lid mas be as little as V* that of the con¬ 
tainer body. V/hire any such, ciiilerential exists, it is 
manifestly desirable, in order to she.ten the scaling cycle, 
to direct the heat through the lid to the interface between 
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common to all trays is the provision of a pattern of spring 
pressed, retractable jins 38, smrocnd.ng each of the 
openings It. 1 heir p- pose is to gti tc a cover for each 
b'ister into its picper positron relative to li e sealing flange 
of the blister. When the tray is in the unit 16, and scaling 
pres are is applied, ihc.e pins retract to the level of tire 
iiurges and oo not interfere v ith the pressing operation. 

Referring to FIGURE a, v.tueh is a partial section 
taken generally cn tile line 3—3 of 1 1GURE 2, the unit 
!5 contains a rn-uim’ic pies'i re cylinder 49 actual.ng a 


the ltd ar.d the iTar.gr of tits container. This involves a 
reversal of the sealing conditions found optimum for tnc 
cardboard lid, and this in turn raises ths problem of 
•ticking between the lid and the p-essure member, which 
member in this case also carries the heating elements or 
electrodes. To secure ir. this case all the benefit of the 
fundamental concept of this invention requires quite spe¬ 
cial mechanical adaptation as will appear hereinafter. 

Referring now to FIGURES 1, 2 and 3, there is shown 
• machine generally designated 10 having a pair of ru : de 33 
rails 12 at one side and a pair of similar guide rails 14 
at the opposite side of a pressure unit 16. A pair of 
blister receiving trays IS and 10 are provided, each 
mounted on rollers 22 for rolling contact on the rails 12 
and 14. As shown in FIGURE 1 liictrav IS bus teen 4d 
rolled along the rails 12 until it is squarely unJer the 
pressure unit 16, while a tray 20 lies exposed on tlx ra Is 
14 . All of the trays have a plurality of blister receiving 
openings 24, as schematically ilhu'ratcd in FIGURE 2. 
Each of the openings 24 is surrounded by a heating clce- 43 
trodc 26. Thc.e electrodes arc connected by lines 2S to a 
return line contact 30. which usually will have the same 
location on the surface cf the tray, and to a feed contact 
32 which may have any of several locations 32' on the 
platen. As will be r.cted in FIGURES 1 and 2, the tray 50 
20, in the portion shown, has r.n connection with the 
machine as a whole except the tolling contact between 
* the rollers 22 and the rails 14. It may be removed ar.J 
replaced by a tray having different openings 2 4 con¬ 
nected to a feed contact 32" to convey a different voltage 65 
especially suited to the blisters to be placed in the open¬ 
ings of the substituted tray. Such substitution is quick, 
easy and involves no releasing, fitting or adjustment. 

As shown in FIGURE 1. while the tray IS is b-.ing 
processed in the pressure unit 16. the tray 20 is exposed. CO 
enabling the operator at that side of the machine to 
remove the heat scaleJ product of the previous operation, 
and place new. filled blisters in the openings 24, and to 
apply covers or lids to the blisters. Cn completion of a 
cycle by the pressure unit 16. the operator at tl.e oppo itc C5 
aide of the machine withdraws tray 13 from unit 16 
onto rails 12. and his fellow operator pushes tray 29 into 
unit 16 in the position occupied by tray IS in FIGURE. 1. 

For this purpose, ail of the tie.vs arc equipped with 
handles 31 as shown on tray 20 in MOURE. 2. An- 70 
other feature common to all of the trays is the provision 
of adjustable pressure renvting studs 35. p ounding from 
the undeisides of the trays. 1 lie studs 35. when t'tc tray is 
in the unit 16. m.d.c contact with a base pl.iic 36 to resist 
the pressure applied in the unit 16. Another leututc gj 


pretsu c r!:!c 42. The cylinder 40 is Secured to a plate 
44 vvisicii in turn is sceurcJ to the walls 45 of tiie ur t 16. 
Suspended ficm the plate 44 ere tens on springs 43 which 
support a pressure riuten 50 secured to the pressure 
plate 42. Brackets 52 arc mounted on the platen 50 and 
each contains a s'rippcr pin 54 surrounded fc a compres¬ 
sion spring £6 ar. i having an end £4' protruding through 
the piatc.-i 50 which preferably has a surface layer 58 of 
somewhat resilient silicone rtilccr. The pins £4 and their 
contact ends 54' arc insulated from ihe rest of the ma¬ 
chine by ccnvcntion.nl means rot shown. A tray 18 is 
supposed on rails 12 v.hh its suppotung studs 2 I .r ion- 
tact with the base pi tc 36. Upon actuation of the 
cylinder 43. the pressure plate picsscs Jov n the platen £0 
into contact with the tray 13. Guide pins 33 retract into 
the tra.y 13 and stripper pins 54' retract into the pressure 
platen £3 after having established electrical conn.rtion 
with co.v.tts 20 and £-2. When pr; suie is c'tabl.d.cd 
between llx pressure platen 50 anil the tray 18. a pre¬ 
determined, selected voltage is applied to the electrodes 
25 surrounding the openings 24 in the platen 15. Vne 
voltage is applicJ tor a predetermined, but adju r.illc 
peried of time. When the voltage is cut olf, usually ihe 
pressure cylinder is deactivated and the pressure plate 42 
rises to the portion shown in FIGURE 3 by tension 
springs 48 drawing the pressure platen 50 away from the 
tray !3 vihile the stripper pins 54’ a-,tire srpaiation te 
tween the pressure platen 50 n-J live tray IS which is now 
ready for withdrawal to the left hand side of FIGURE I 
to be 'cplrced by the tray 20, whereupon the cycle is 
repeated. 

The spare above p'-h 44 is more or less filled with 
equipment foi carry i. • out the above described cycle. 
Such equipment is ava... lie in the open market, for which 
reason the trar.sScrmers, timers, rciiys, limit switcher, 
ere., will rot le described in detail, but only in conne.lio 1 

with figure: 12. 

Tiie heating electrodes, enc example of which is shown 
in FIGURE 4, form a material and if 1 line: part o£ this 
invention, and, indc' 1 . such electrodes mark a major 
break-thraugh in the rrt of l e.it scaling whether cr not 
used in the context ot the combination in which they hcic 
appear. 

Referring now to I 1GURE 4, a generally rectangular 
clcctioj; 26 is shown. This, pref-rally is formed of 
highly resistant met:I. eg.: r.icron e or stainless steel. 
Various non metallic ,-r4 scmi-ntctallie conductors have 
teen developed and t! e use of any of these in place of 
the metallic conductors described herein 1 . within the pur¬ 
view cf this invention. I hese electrodes eoiil.t be ste.nir-ed 
from sheet stock at I w unit co t, I . • su,:. nly I uted 
quantities of any pai'ieular d. ign required, the Jc 
cost would be piolnte. T. . ■ trades, t'. e cfotc. are 

machined from sheet stuck, and the accuracy of mu.liin- 
ing versu, stamping tr. 'cri.illy -iro.es the performance 
of the electrodes The essenti I f.iclor . 'hat at all points 
around the clccirodc. the width be censta • Tin, be¬ 
comes a problem only at comets w! ich arc macliii..d to 
an internal radius It-, both radii havi-g a Common center 
and bavin; Ihe rciuvonship A’| —/.' IF. Of course, 

from the standpoint o' clectrie.il rcsi- nee, unifumi iic.it- 
iry: requires uri orm 1 1 " . motion. IT 
line! u in.sh. t . I ..ei, tluit she.t > 

I. ’ i.d m i> te pi. . lid, quite faiitv 
; i. ... v. tii« rattier Invited at-,. 


ter 


.looern pio- 
o-k as I c:e cort- 
:o be of Miuforni 
ccciq icd by ,my 














3,170,270 


, , , r'GURI S 4 4A and 411 ray be co.i=idered 

f rac,,c< : t' lh - !,r - s ‘ 

lmc } v‘,”| ,0 the c .e rode; at such location s 

U shout.1 * - -« - ; 1 '*.“■£ , Jc , ;l „.«cn I nr.d l , 
thut the hn.jl cM-er.t *>f - - *•• - c. ch CUV 

shall be H-^anic wnctAun-, 4B. 
ncchon as ;ao«n .n • ■ ■ u v or ., >,jtr.-.ci'u' sealing 

FIGURE -c . - • ; t C 3n „ u . i% d f„ 1 by top nd K 

is ,.ot r.-m>y. I j J. , iJe s::irs 31 end 33 

bottom sing, J - , u ;; t cr -,. c sscJ-jJ together. tut 

T‘V C V'vaJ •« -.o' i'rcrr.ilted at each comer and 
prcfcrr.c).> a ^ 1 . , c0 nn:^ion*. if r -es 

each stiip !»:.* » ls 0 ' n 1 ‘ " \ .. e. ; t 0 strips i 

S "V or ded-cd^T hand and 

t ,[ til same ,.ns> . •* . S ,,;••! siraiaU swift 3,1 

•^'(Slll;™ r5 . = 

the cont ict . 3 T fP* r >•••.' •* " .. . { C ,nven : ance when 

... .«■?..» 

“•«= i veal -•» , t . cclf0 ,,. of HGET.l a 

S^A anV T toV-ok these in 1 arei'.el, and even, Still 
4 . 4A and «*> •; ‘ ' . .. ,. aU j lines tor ach 

™ !' f IIGG’liE 12. 

w Th=^v ; 

wu a b, n;,.!. ”, r l\houU base a 

ant, oo.u ;•'■• 1 s t • ur.J.'i '-rviu; ConJs- 

hip.h 1 • ' " - r . . . thi.Vr.e , of the 

tiuai cf umr .•:-«•* ; t ‘ ' ' . ^j.t-n-rss con'ri "a'.-cs 

tray she aid 1 c ccn.s.Jcr si ■ V^ o{ 

trea'ty to , ud.ty. KS ;-«■ th ,n 

the 1 ai'-ri -I, S .a ; ‘ ; .. . |0 ., m 

a hor'.oien.eus strt .1 re • j .. ;rn ic.x is rccom- 
con.b.nation of c.-t • - ■ - c . ni. j.ol con- 

mem' d ns a base ur.nl , rn ,r 

Sensation rroJu-ts, hn.dcsa'ds . h - • • • i 

even riariitr i \\c ;■v. •' co 1 •_ > • « irv.l ’ a 

>". F,au i '• :: ■ ; »« -• 

X'u “ 2 Tte ; : Oft - . ray IS cl 

\ W ' 1 • ' •. .. ee< rifc.d Overt - :T-- 

1 ' " : ■ 13 , ■ :■ «layer of rcP.on coa.cd 

' 111 1 •. add’ to con.or .1 to 

orimpresnatsil p. i • • ; . u ■ !cs : >« 

- ■ ' S? . 24, bit! not i 

*' ' 1 ; i c »tv s sen at th 1 ' ' -■ : co! to 

tp**'** ■ l ' 

. v: 1 Z 2 , 


',’i ■ ■ li V at 24 - to conform to 

orHnprcsna f. • . . e u,.. 0 i cs : are 

the ope"* 1 - 1 , .. - .' ... .. . ; 

• ,:r o' t' ■ 

*' I i 0 . 1 ’v s sen al lb the r\ tr • cu 

ufci* - i y' ^ 

, ; ' •• • 

r^r’/sii'£* 

j a It at o covc.v : oy . 1 all 1-aJ mm ot slri.'s lor 

-i; ' 

‘■yyVi,y LL , . cicc.roj.-s < 


possibility <•• Ji a • ••• • 1:1 1 ' , M ro f 
rny sticlme !-<••• « • "* 

flat' . 

As v.ill te rvnd.- cleat 1 !•"'• a 

,,, nt > ill I • 1 cU ■ 1-ri - . . ■ . ' a ■■■ I ' 1 
1 !!>icr liar-;: 1 y 1 at si. - '•<> ” • ■ *" 


•r, .i *>i r..i.»r ar. c- 

l j f (;» \ ' A. l!cH \ > t’' - 

:n . .’tn s - i r.uu; » lh-* 


1 1 alci u 1 - 1 > 1 • • ‘ , - ,, 1 

It |u wisb cas: the jv ■< I • ■' ■ «“* 1 '• 1 ' 

r.atcri.iU v.ill bo the .»•■ c - 

k« : t .1 nail it' . red cm- 1 . e tl.u '' - ll - ‘'' 

li In this r •-= lit-’ » v~J ^‘•‘V lys : y , 
lint tlu- pail t'l is a tray, but ate unif y rp • 1 l - " 5 
f ill • elect s'J. v 

In 1 1GUUI <■ ' fu’l I ..10 -t A inJuatc v .urary :p ■- 


taincr supporting travv These, alternately, move to full 
lire positions ft in which positions they underlie electrode 
1 irins plates, the electrode* of which register with the 

of containers placed on tr:y> at A. The super- 
i, y s .d plates and trays then advance to position C 
wi re pressure is applied to both end voltapo is appli d 
to't"he chiciro.les. The m perimpo,- I plates anJ trays are 
th:n witlidiawn to position B wh c suitable stop, means 
detains 'he eleetrod; plate while tic tray conln es to 
p utio'i .A for uni >. Jin<r and icioadin.r. This is the pre- 
f ; . I;n - -x o.t a-. 1 i. il.seusicd it: detail in connection 

w.’hl lOUI’f j 7 and 8 _ . 

An alternative arrangement is illustrated in do!!e- om- 
lint it positions B*. In this case, positions A are ehnit- 
r. i:ed and the trays are loaded and unloaded at positions 
p. H'ectrcJc pirns aie pivoted at one si-!e of tte trays 
a! -osition 15 rr 1 occupy swung out or inactive pov.linns 
1 > during loading ot the tra.v. They are then ivuns into 
si!ceririVJO>ition rclaiionshi? j vsition B ^nd in tR*» 

1 i-a-erirnroscd relationship are advanced laterally to the 

seeling iv-sition C . ., , 

A further a.'.cn.r.'ivc srrane-.--.cns is illustrated in 
d .f.c.l oi.rlii.: at portions A', wK h id this cas: repre¬ 
sent the load:"- and unl-r.Jins positions of the trays. 

■ I tc electrode plates arc mounted ir. trr.y receiving frames 
at It A la ■ led tray move; Irma A 'a B where it e.-.dcr- 
! _s an eiectroac piste. The assen c!> then move; to C 
fo; ra'i.-.g. af.er v hie’.* the assembly moves to B from 
w! eh p. sTtiorl the tray 1 . oves to p .it mi A’ for ! j. .'-113 
0 -r.l unlor.din; I his tltcrnat ve ha* the advantage, under 
e circu t.stances ti permit-m ; - a single operator to 
1 -ad and unload trays at both positions A*. 

A preferred arrangement ot rut'" for sealing a pa- '<= 
i;j f-om it.-c top is sho.-.n in bTGt'itt S 7 and S, ; r. I sev- 
*, c al rdtcrr.itivcs for u e in this ai.cn-erne.-t ate shown 
in not .a S 9-11 these I dler are euxil aiy in nature. 

: d for th- purpo-e of s.nplictty a;-* disci'-sed in.. 
irr.Jently of the show;it; of I iGl .'ES 7 and o. lr.-.;cJ 
;s will be noted in the di.euss.o.a ot HGUIIK the 
;0 forms of MGER! S 9 -! I may be dispensed with by pul- 
ti, : the durtt-hin of applic.-ion of pressure under cur- 
ti. ! .f a s- -ar. te li ;cr front that cuntrolhag u.c .‘ ration 
of tl-e 'voltage np, i eat en to the electro-.s. J-. t IG- 
fop. ; 7 -il tel-i -nee n'-in trals ns applied to l p.-tis 
r.rc the S'-me a* tr. I iGl'Rl S 1 -3. 

Itefitrinp. row to ITGL'ttE. 7. ' c a-e •* cv 1 ; trev 
ra is K v.iid 15 stir;»tt-nf tcspeeu ely ti.ys IS .md 2» 
with the 'itter 1 0 i.r.p pic-it: a• 1 ihe form.: I . 

it: the prcs. itc unt 16 The pies* - -•■.*«* Is is . ' -;; 1 * 

•«, r -tire cv tinder 40 r-nl ptv.s te plate -12. flute 
.. 1 . • •' 

An cv'crv’o i 1 5* of 1.1 I 1is t ' plc.5 o ri de u ti. 

If. into - o tticn under a * !ir:f pl.t. ICO * '• ich ell * 
mounted on toilers !C! and c-rttis sprma i-nsv 1 s' 47--' 
-.ins 1—5. Electrodes 26 are rc.ou.rcd in the !ov.\ sur- 
“3 1: : o; t ;, 8 s . p.fsfc 133 as aba c disci-.cJ . con 
ration with 5 IGUiftS 4—»C anJ 1 fOERE. ... !-'■ - 

I , and L 3 connect the icalir.: p! t'.c Kd to a j-.cl. 1 whi.h 
may be pluf-ecJ selectively into a jack receptacle J 3 tc 

receive a sc'.cctcJ voltape. 

'-- i, J JEi'.'itE 7. the trav IS J no- cd Erst n 1 r>m- 
t.cn under its -r.t! - • ride I J v! • e is o c. .» •' 
r , ;■ with electroJcs ’9 ert th; ; tie If3 M tl » 

po at r cncou.-creJ a stop on the pir.tc ITO. I r.vy ti 

. j .1 p'. tc I'li 1 ! ;n 1 'v*wi icor.; .vms irov . * i ’ un- 
Cd ti ' i’ c p.I. c 1 A' w'.v.'i V ca i!c*»ccnJ J to tU 

po'itioti show 11 to E. 1.13 the ray 16 and it, flat 150 un- 

der veali.a 1 r : '"Ure. 

Lpo.i co,up! non of se.il.rn the ptirurc is icocved .a 
th* cjl-aJcr 40 ard -rritr. 4t tl.a raise li.c pro'dre 

I *° pbten 42 Tie se : nit pl.de Sat* i, pu-lied urwa-.llv ty 

pj iu If ,4 and tr.iy 1 ?. with sc-ilin; fide l- ; 0 . aie with- 

s .It iv. n to the In 1 v-f 1 .v.URI 7. 

A suitable l .ieh en. ices l-etw-ecn the tray and the seal- 

- tJ ih. rh'lc and .- rele.i ed when the hug pl.de ,:0 ar- 
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rives at leftward position equivalent to the riflit har.J 
position shown for sealing p'a:e 100. When tray -a and 
Ualinj plate ISO arc withdrawn, tray 20 tr.cvcs to engage 
scaling plate u'O anj tl e operation is repeated. ft is to 
be noted that the sealing job for tray Id may be on.errn 5 
from that of tray 20 which means that the products lea.^d 
may be different as between ti c two trays. . 

Preferably. ;s diseased hereinafter in connection v i h 
FIGURE 12, an adjustable timer is provided to regulate 
the duration of the application of voltage to tec elec- 10 
trodcs 26. Since the electrodes have low mass ire e is 
little thermal inertia and the duration of healing- caesc.y 
appioximatcs lire duration of voltage application. More¬ 
over, when the timer "timer out" the pressure automati¬ 
cally is role -d. This wo:Its fine fer bottom I .at appu- 1., 
cation where sticking between the lid and the p-es.urc 
plate is not a factor, but it is not always sat: ...'.t o y 
when heat is applied from above to a therr.:e?la»..c LO. 

In the latter case, the problem can be solv-c by tn- 
addition of a second timer to control duration c. pressure go 
titer the heating timer tir. es cut. Ibis, however, com- 
plicate* the circuitry and adds to the basic mae.ur.e cost. 
FIGURES 9-11 show various ways of so.vir.g - r.oa- 
tem without change of the basic circuitry o. . tw 1- ^ 
In FIGURE 9. tray 29 and scaling prate *- - •*•<; - ho, ' n - 
lust as the tray starts to move to its position tc.o.v tha 
plate ICO. A ».b of Tcf.cn coated or impregnateo class 
cloth 110 has " end 112 attached to t..e for.-rd c..d 
of tray 20 and its opposite end lid attached to l^rear 
end of scaling pla e ICO. The body 01 t- 
entirely clear of the upper surface or me tr-i so as 
not to interfere with loading and unloading opera.nns. 

When the tray 20 is fully lea ied with ib.ed con.aincrs 
and the lids have teen app.’-tc.l. tnc tray .3 is moved _ 
toward the sealing plate 1C3, into registry mcrcwi.h as u 
shown in FIGURE 9A. In this condition^iwce>1-9 
loosely overlies the entire upper surface o. me uay - , 
Including tha lids and cont.i iers When heat and rrcs- 
»urc arc applied, the heat pastas througn tl.. "eo 1*3 ^ rJ . 
then through the lids to the interface between the l.us . 
and the container' flanges. Any sticking .occurs solely be¬ 
tween the lids end the web lij -r.i this civuppear* as .. 
lid cools. The duration of beating becomes umnvo-tant, 
and only the duration of the pressure matters, inn- £ 
the requisite voltage may be ap?I.eJ at a.I to *w . 

electrodes and a timer may be used only lo rc J :ev ® 

$ure. The parts remain in undisturbed context afie. me 
pressure is relieved and unt.l the tray and swung p.J ' 
are removed from the pressure station IS to ... *' 3 ™ 

position of FIGURE 9A. By this time the parts 
cooled so that continued movement o: t-.e tray -3 to t. 
position of FIGURE 9 c...n peel ihc web 119 away trom 
the tray without adverse effect on the seals. ^ 

In FIGURE 10. the left hand cud It- ot ti c web 110 
is attaclwd to the left hand end of the tray .0 The Wit 
hand end 116 of the web remains free until the tiny is 
fully loaded, then is secured by snap means -lu-i-d <» 
the right band end of the tray 20. This rc.mi.s a longer 
cooling period to elapse before the web 119 is strips, 
from the lids of the scaled containers. »k 11o 

]q FIGURE 11 the left hand enJ II- of t. c vvtb 110 
! $ secured to the left hand end of the tray 20 1 he ma¬ 

jor portion of the w.-b 110. however, is stored on a roll 
120 rotatably mounted in brackets 1-- sc.ured to . 
sealing plate ICO. The rod 129 is spring biased in he 
manner of the conventional window shade to ns woanx 
condition as shown in FIGURE II. Leftward ad¬ 
vance of the tray 20 under the sealing p.atc ICt unwinds 
the web 110 fiom the roil 120 lo overlie the It' . nJ 
containers placed on tray 20. On return of the tray .0 
to the po ition of I fGLT.E II the spring b,a-. o. U. rod 
120 peels the web 119 Rom the '- •)-* eoutamci*. 

Referring now lo FIGURE 12 whiJi .kp.-ts l. e 
preferred when the lid o. cover is card cat J but iwot... I, 
applicable to top sealing of rlastic hJs as above d.seii.-d. 


U 

line T, is treated as the "hot" line and line L- is treated 
as the return line. A main switch I n ccn-liticr.s the entire 
plant for operation. As a tray IB is inserted into the 
pressure unit 15. it flr.t encounters a tray s.vi.ch d/->- 
This preferably, is a limit switch v. P.h a roller arm and iv 
wired directly to a relay Rj which is conditioned to a 
normally open position (NO), and also to a normally 
closed position (NO as shown at the right rand due cf 
FIGURE 7. As the tray continues from appro-.imatc.v 
it, b-.11 way po ition (T/5) to its f.nal pCMtion den.-el by 
keifs cut imo the rails 12-14. it ih-etcb-y elcred a ra.l 
switch F.S which is a limit switch of Ifco plunger type. 
This cncrgiecs a line 75 through the normally clos’d side 
of relay Rj and a solenoid SOL-1. The solenoid SOI. 1 
operates a valve to actuate the pressure cylinder • , .9. When 
ibe ; rev arc in the cylinder 43 reaches a predetermined 
pom’, pressure sv iich PS, clo,cs to start tuner 1. Tuo 
starting c. timer T simultaneously cncrgiecs control relay 
Cr which closes normally open switch S. v hi-h, in turn 
energizes the secondary coil TR 3 (primary not shown) 
of a transformer and thereby energizes the several c ec- 
t'odcs E- mounted in the pressure p:aten 59. f r.e'e e.ec- 
,redes arc retractable. Although all of the electrodes E, 
arc en-rmzed. only one of them will tr.-d.c contact with a 
; rarticular "input" electrode (32-32 ) on a particular tray 
23. thereby applying heating current to the scaling ran.s 
25* (FIGURE 2). A simple electrode through the heat 
elements Ej completes the circuit to line L 3 . Since c ‘; c ’ 1 
of the cb’CtroJes 1 ^carries a different voltage the besting 
) effect will very from tray to Hay depending on the charac¬ 
ter of the blister and its cover. 

Nov/ the adjustable timer T runs out and in so deng 
reverses the indicated NO and NC positions of the timer 
switch 77 to deenergize C, and to cretgJM C s . The latter 
j b-caks the circuit through switch R- (NC), thereby de¬ 
energizing SOU and c .’misting air from the pressure 
cylinder 49 to permit rise of the pressure platen 1 3. IN 
redaction of pressure, of course, opens the pressure switch 
rs, A further effect is to close normally open rc ay Kj 
Cl to he’d the timer T at rrro and prevent reeyeding until 
the tray is withdrawn clear cr the tray switch TzS . hen 
all circuits are broken and the timer T is reset tor t. e 
r-xt -cal It is to be noted that the timer T controls only 
tfce duration of the application ot voltage to the heat scr.- 
_ ine barn’s 25. It becomes c.icctivc only v/ben a scan...; 
lj pressu-c is attained. and when it times cut. not only is 
heating terminated but the pretsure is relieved. 

It will be noted that in FlGU.vuS 7-11, t..c c. c.. 
bearing scaling plates ICO and 150 simply comt.m re- 
r „ movable substitutes for 0 ;e rressurc p.atcn aO of r .O- 
™ ure 3. Tic jack J and jack rcceptaerc l t oi s l-A..._ / 
function precisely in the manner ot tbe cieetro^.s I ;. 
31 3 V a nd E, dosetibed in connection with 1 ’5.1 v. 
12. The essential element is to bring the electrode. i-:o 
registry with the containers to tc realcd and is the same 
* ,J whether registry is attained by original assemoly as n 
EIGURF.S 2 and 5 or by physical movement of tire pat .s 

as ia FIGURES 7-11- . 

It win be unierstoed that t!»c wmnr: dnrinm dis- 
fn cussed represents a preferred but not indispensable cm- 
00 bodiment. Variations may be made depending, on th. 
encir.cciing taste of the designer. This invention, l u re- 
fore, is not to be limited to the preci-e dctai s disclos.d 
but only as set forth i.a ihc subjoined claims. In its m.ro¬ 
od aspect, lire sequence of sters recited :n ihc claims is not 
material unless explicitly so stated. 

Wc claim: , . 

1 A machine for scaling lids onto preformed containers 
comprisin''' a pi.-siite unit, sa’.l rre/sme unit hav.-g as- 
soci.itcJ therewith a predetermined number of comi.cts, 
‘ each of said contactv having a [ ed-’lernmied lo l.o r. 
and each stiprlf mg a predeteimirud voltage drifering front 
the voltage su.v'-ed I y tire clher-. of raid context-: a Ir. y 
snppo.tiiig me: no. a tla> havi.ig nt.\.t» to pi’srliort a |V- 
I.pbcr. lly flanged xv i’.t..iuer plowed ll.eiem; a heat sx. hrg 
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flcclrodc conforming generally to the container fl.incc. 
»jid electrode being formed of electrically conductive but 
resistant material and said electrode having a contact 
located to engage a predetermined one of said .'pure 
unit associated contacts said tray and ds a oeiatcd eic.- 
trode being movable into position tor engagement respcc- 
lively with said pressure unit and a predctcirr ned or: o. 
said pressure unit associated contacts; means for app vip 
to said electrode through said encaged contacts a frede- 
tcimined voltage while applying 10 » lld overlyirj t.ic 
outer periphery of each container pressure sufli-i.nt to 
effect a seal between said lid and said peripheral hangc, 
and means for relieving said pressure to permit the re¬ 
moval of said tiay from said pressure position. 


the container (lance. lines normal to the edge of said electrode at any point in 
1 . til n h^iiv • bu said lineal cvlcnt; a sheet of Teflon like material adhered 

r tr ! ha- in" a com I t >0 said bnckinc member and underlying and being adhered 

arode ha.ine a cont.ut anJ a shcct of Teflon like material over- 

a ilTdsl. oeiatcd elec- 5 lying said first named sheet ar.J being adhered to said 

j ’m ■ "e-ei^ned ^ of I™to scXg'iids onto preformed containers, 

d a ptojC.c.n led . ... corn-wisin'- a ricid backing member, said mem- 

SZTSS £ sirred!:- ta-T— opening through its sutfr.ee de- 

I- to\ lid overhir" the 10 sinned to position a pteformed container therein - t least 
I- p me P . nt to one seal.ne electrode substantially su,rounding sa.d open- 

nd s u t nri-‘"wffiUc m S and denning a scaling ate.t for a preformed container 

m P-rmd the re- to be positioned therein, and means on sa.d trav net,: cent 

vcm 7 s dion said electrode for positioning a lid in predetermined 


oval of said tiay from said pressure position. relationship to said container and said electrode 

2. A machine as set forth tn clam, 1 tn winch the elec- 15 fof 5Calin5 Ui!s onlo prcl ot 


trode is mounted on said tray. 

3 . A machine as set forth in claim I tri which each tray 
has means to locate a lid in proper relationship to sate 

4 a machine as set forth in claim 1 in which the eh..- _o 
trode is mounted on a carrier separate from the tray. 

5. A machine as set forth in claim 1 in which tae trays 
for differing types of coriaincrs are at all times fteely 
interchangeable on the tray supporting means. 

c. A tray for scaling iids onto pteformed containers, n., 
said tray comprising: a rigid ! acking member, sard mem¬ 
ber bavins at least one opening through ns s'trtace de¬ 
signed to position a preformed container therein: at least 
one sealing electrode surrounding said opening and de¬ 
fining a sealing are, for the preformed container to be so 
positioned therein, and retractable pns extending from 
the surfaces of said backing member adjacent s..id open¬ 
ing said pins acting to poiti m a hJ foe saia container. 

7. A tray for scaling lids onto preformed contameis. 
said tray comprising a rigid backing member. s.rd mem- 3a 
ber having at least one opening through its surface de¬ 
signed to position a preformed container therein, at .east 
one sealing electrode surrounding said opening and de¬ 
fining a sealing area for the preformed container to be 


rciauon^nip a-nu -- 

II. A machine for scaling lie's onlo prelormcd con- 
(.sitters comprising: a pressure unit, said pressure unit 
having associated therewith sources of predetermined 
voltaees; a carrier having means to position a container 
and means to position a lid thereon: a carrier supporting 
means having a container and lid positioning station and 
a pressure unit station; an electrode formed of electrically 
conductive but resistant material, said electrode being 
sired, shaped and located to effect a seal between said lid 
and said container; said carrier being movable on said 
carrier supporting means from said container and lid posi¬ 
tioning station to said pressure unit station: means eper- 
ativc concomitantly with arrival of raid earner at said 
pressure unit for selecting a predetermined one of said 
predetermined voltages and means fat applying sealing 
pressure between said lid and said container: means con¬ 
trolling the duration of sa d pressure application, and 
means controlling the application of said predetermined 
voltage to said electrode. 

12. A machine for scaling lids onto preformed con¬ 
tainers comprising: a pressure unit, said pressure unit 
having associated therewith sources of predetermined 
voltages; a carrier having means to position a container 
and means to position a lid thereon; electrode means 

ii . _ i __ u... .nr.rt-sivt mnlt’rinl 


fining a sealing area for the pretormed container to be o{ electrically conductive but resistant material, 

positioned therein. anJ adju*table pressure rcs . ,s -\ sa id electrode means being ?!/cd, shaped and located to 

.■ r ' _it.. . „f etirl trav firMSIli: IHC Slut. -.11 _ j _Mr. 
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protrudinr from the side of said tray opposite the side 

bearing said electrode. . 

S. A tray for scaling lids -nto preformed con.aincrs, 
said tray comprising: a ripiJ backing merni cr. sai- mem 
ber having at least one opening through u r smt-cc --- 45 
signed to position a preformed container therein: at least 
one scaling electrode surrounding said opening and de¬ 
finin' a sea’ing area for the pteformed contntr.cr to be 
positioned therein; a sheet of non sticking mater.al se¬ 
cured to said backing member and underlying satJ elec- 60 
trode nnJ a second sl eet ot non stick,r.g material over- 
lying said electrode and said hr-t named sheet and being 
secured to said first named sheet and to said electrode. 

9 . A tray for sealing lids onto pteformed containers, 
said trav comprising: a rigid b taking member, said mem- 55 
ber having at least cne opening through it. surface d:- 
signed to position a preformed container tneretn; at least 
one sealing electrode surrounding said opening and de 
fining a scaling area for the- preformed container to be 
positioned therein, said electrode Icing formed of th.,v 
fiat sheet metal of constant width throughout the me.'.l 
extent of said c c trode. said width I ting measuted on 


lornieu or Cie-en.r-j... - --- -- 

said electrode means being s.rcd, shaped and lo.ated to 
effect a seal between sa : d lid and said container; said car¬ 
rier being movable into active relationship with said 
pressure unit station; means operative concomitantly with 
arrival of said carrier at said pressure unit for selecting .a 
predetermined ore of said predetermined voltages and 
means for applying staling pressure relween sat- ltd and 
said container; means controlling me duratron of said 
pressure application, and means controlling the applica¬ 
tion of saiu predetermined voltage to said electrode. 
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ABSTRACT: A heat sealing tray is comprised of a thin sheet 1 
of hea:cr clement material bonded to an insulating substrate I 
and a rigid bacVing member The sheet is etched out in a pat¬ 
tern defining a heating current path. An automatic temrera- i 
lure-lirnitir.g control circuit is cr.nnccte J to .be sheet Th ” cir- I 
cuit operates in full »ne configuration ar.d controls '.he par- I 
tial cycle conduction of current through the heating oath A 
temperature sensor signals the cir.uit to renose 'he current 
thtough the path when a predetermined temperature is 
reached. 
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HKAT-SEALING AITA RATE'S 

Thi» invention relates to he.it sealmj apparatus 3rd more 
particularly to the drsien and arrarcement o( heater e'ei-.cnts 
and to meant for controlling the operating temperature of 
beater elements. 

Heat -sealable materialt. tuch at plastic and plasticired 
materiaK. when used in pack arm* may be sealed serial!* into 
poucli-tyr* containers or as separate preformed containers 
which arc seated individually or in groups It should te un¬ 
derstood that the principles ard teachings of the rresrnt in¬ 
tention are applicable to heater elements used with anv form 
or method of heat sealing, notwithstanding that the embodi¬ 
ment Shown relates to heater elements used lor sealing lids 
onto separate preformed containers called busters. 

In blister packaging, preformed plastic containers are 
placed open tiJe urwaids in irdividual opemnjs called 
pockets adapted to receive and holJ one or mere of them in 
position for sealing with their edres extending tevo-d the 
opening The intended contents are placed in each blister ard 
a lid is placed over cash and sealed to a pcnpr.eral fiance on 
the blester through a combination of heal and pressure. One 
type of hearer element takes the form of Nichrome or stainless 
steel bands or wires vhich are arranged in the shape of the 
planar outline of the blister at its peripheral fiance Blisters of 
different sires and configurations require ditl'erent lengths of 
heater clement to affect a seal atoul them, the power 
tequircJ to bring these heater elements to operating sealing 
temperature increases as the total letvtth of heater element in¬ 
creases The problem then is to seal blisters of different sires 
and configurations in the same heat sealing maemr.e. Cne 
method is to adjust the power setting of the machine for dif¬ 
ferent Misters This requires that the machine be adjusted 
each lime a blister requiring a different sired heater element is 
lo be scaled and as a practical matter precludes sealing dif¬ 
ferent blisters at a mechamred rate. 

Another method is to have a number of voltage probes seri¬ 
ally arranged in the heat-sealing machine in voltage descend¬ 
ing steps and a contact button associate I with the heater ele¬ 
ments which is prepositioned to make contact wirit the probe 
suppling the soltage most appropriate for the power require¬ 
ments of thst heater element This arrangement is conducive 
lo arcing between the probes and the contact button. 

In both of these methods there is a marked tendency for the 
heater elements lo ov erheat and burn out the sheet of nonstick 
material placed over them requiring frequent replacement. 

Present heater elements are made up of strips or die-cut 
forms In the usual case, a number of blisters are sealed at the 
same lime. Each is positioned in a separate opening on a rigid 
member known as a heat-sealing tray. Each opening is sur¬ 
rounded by its own heater element having a layer of nonstick 
material thereon. The strips or die-cut forms arc connected 
together by welding or bearing wires to each heater element 
piece and soldering these wires to each other. The number of 
openings per tray is determined by the size of the package to 
be sealed. 

The present method of construction is excessively time con¬ 
suming and costly and is inherently unreliable due lo the mans- 
welded anJ soldered connections. The welded wires, which 
pass through access holes in the tray beneath the heater ele¬ 
ment arc detrimental in two wavs. First, thev lend to res.rain 
the heater element from expanding wnen hot ard thereby 
cause undue stress which fatigues tae element and cau»es 
breakage of the heater clement or the welded connection: 
secondly, the wire drains heat from the element causing a 
higher than required operating tcntre'ature in order to effect 
a seal in the area where the weld is made. 

An object of thiv invention is to pro'iJe an aoparatus for 
limiting the operating temperature of heater elemer.lv used in 
heat sealing applicate'"* 

Accordingly, ’’ ,.*i of this invention is to provide 

•n apparatus fo' umatically selecting and controlling the 
power delivered to heat sealing heater elements. 


nothcr object of this invention is lo provide means for pro¬ 
tecting rvr.v' ck material positioned over heater tlencnls 
from b'lriv-ij out. 

Yet another obi-ut of this invention is to prov ide means for 
3 sealing lids to pieforrned containers of different soes. ma'eri- 
als. configurations or different combinations of thev- charac¬ 
teristics. without changing the power selling of the heat scal¬ 
ing machine 

A further object of ibis invention is to greatly enhance the 
*0 ease and economy of manufacture of heat-sealing trav s 

An additional cb cct of this invention is to provide heater 
elements on heat-sealing trays without welded or soldered 
connections to the h.eatet elements 

Another object of this inven s is to eliminate heat drains 
^ from heater elements. 

Stall another object of th : ivenlion is to provide a novel 
heat-sealing tray n which cater elements are etched from 
a foil of heater material. 

These objects ate accomplished in the present invention by 
an electronic circuit arranrerr.ent. including silicon controlled 
rectifiers used in full-wave configure non with partial cycle 
conduction to maintain a constant root mean square current 
which is preset by resistor selection to yield the required 
j; power for each heater element For the same packaging 
material, the power required is bared on the leng: 1 of the 
heater element. The temperature of the healer is sensed by a 
thermistor located in close proumity to the heater element. 
The thermistor output is aophed to a soiid-state control circuit 
30 which when the desired operating temperature is acnieved 
removes the control signal from the silicon controlled 
rectifiers, removing the flow of current to the heater element. 

Advantageously, the temperature control circuit limits the 
temperature of heater elements formed by etching the desired 
35 heating current path in a foil of heater material. The foil is 
positioned on a substrate which is affixed to the rigid tray. 

These and other objects and features will be fully un¬ 
derstood from the following detailed description taken 
tocelhcr with the annexed drawings in which: 

40 FIG. 1 is a system diagram of the electronic circuit 

FIG. 2 is a detailed circuit diagram of cne form of the elec¬ 
tronic circuit employing transistor and relay means for con¬ 
trolling the silicon controlled rectifiers. 

FIG. 2.4 is 2 top view of a heat-sealing machine showing the 
45 trav in loading position. 

FIG. 2B is a side view of a heat-sealing machine showing the 
tray in sealing position. 

FIG. 2C is ar. end view cf a heat-sealing machine showing 
the pressure head and impulse terminals. 

FIG. 3 is a detailed ciruu.t diagram cf a form of the elec¬ 
tronic circuit en plovinc due and triac means for controlling 
the silicon-controlled rectifier.. 

FIG. 4 is 3 detailed circuit diagram of another form of the 
„ electronic circuit employing di.ic and triac means for con- 
5 ' trolling the silicon-controlled rectifiers 

FIG. 5 is a plan view cl an etened healer tray 
HG. 6. A-F is a partial sectional s ew through section lines 
6—6 in FIG. 5 at successive stages in its fabrication 
f Q FIG. 7 is a sectional view through section lines 7 — 7 in FIG 
5 showing the position of the thermistor probe. 

The system diagram of the electronic circuit arrangement 
for controlling the power and limiting the operating crr.pera- 
ture lo heal-seatine heater elements is shown in FIG I A sil- 
65 icon-controlled rectifier circuit 10 is connected between an 
AC pejwer source 11 red a heater element 12. A control »ir- 
cuit 13 also operates off the power source 11 and is connected 
to pro'ide a control 5 pe.al to the silicon-controlled rectifier 
circuit 10 The control circuit 13 has a power adiust resistcr 
70 14 therein lor controlling the tiring angle of the silicon con 
trolled rectitiets so as to control the power to the hearer ele¬ 
ment 12. A thermistor IS is positioned close to the heater e’e- 
mer.l 12 ar.J is connected in the control circuit 13 '‘trough a 
control set resistor 16 
75 Circuit Operation 











Wticn |M»wer is applied from the AC power source 11 upon 
tlovic <>? s-ilch 17. and the ‘ci'-r clement 12 is tr'ow 
' 1Jllfl g temperature. the thcrrriMi'f IS ts at a hi.h re- 
•islanic. delivering no signal to co-irol circuit IS A control 
aural u'the.n allowe-J to pass to the "lie -n roo-railed rectify r 
caicull 10 which applies power to the heater element 12. This 
-tf cauveJ the temperature of Ih: heater element 12 to nse 
which CJIWI the temperature of the tnernmtor IS to rue. 
When operating temperature u reached, the thermistor IS 
becomes a low resistance, and delivers a signal to the control 
dtcutt 1 3 which abruptly removes the control signal Iron the 
iilicon-controlJcd rcculicr circuit It) Lack of control sicnal to 
the silicon-controlled rectifier cucuil 10 causes it to block the 
flow of current to the heating element 12 ftom tne AC power 
source II causing no further rise in temperature Thcrcjlter 
the tempetature of the hcatel element 12 will decrease until 
the resistance of the lher.ni.inr drops to a point where the 
control Circuit 1J wdi testote a ccr.trol signal to the silicon- 
contiollcd tcctifier circuit 10. Adjustment of the power is 
achieved by selection of resistor H based on the length of the 
keatet element 12. * 

Control set resistor 16 is used to adjust the correct operat¬ 
ing temperature of ihe heater element 12 Its primary function 
ts to ptosijc compensation for normal variation in the charac¬ 
teristics of the control circuit 13. the resistance of thermistor 
S5 and them adynamic properties of the beater element 12 
. and its ensnonment. _ j 

The power and temperature control circuit nay be arranged 
in either oT two waysc ( . • 

*" I. Inst illation on a moveable Hay which contains the open¬ 
ing ot other means for positioning the blister and the healer 
clentrnt which ts adapted to surround the bltstcr. The control 

( circuit 13 . sdicon-contrclled rectifier circuit IQ. thermistor 15 
anj control set resistor 16 ntay be rttached to the tray requir¬ 
ing only the application of AC vol.agt to the tray for opera¬ 
tion. ! 

2. Installation in heat-sealing machine. The contiol circuit 

/ 13 anJ silicon-controlled rectifier circuit 10 may be 
mounted in the heat-sealing machine for use with many 
Iras*. 

/ 1,0 ucr unitoi 14. thcroistor IS and control set re- 

I w\tof 16 .ire mounted to each tray, which requires su electri- 
I cal connectors between the tray and machine: 
two for re victor 14 

two for thermistor 1 5 and resistor 16, and 
two f»»i hi j ter element 12 

laMcs I anJ I! show the proper resistance of the power ad* 
just ico>l»*r 14 for a !.cater element 12 formed of *4-inch w ide 
by 0 005 inch thLk stainless steel hand in the temperature 
control circuit shown in FIG. 2 Variation of either width or 
thicknos will require different les.stot values as do the cir¬ 
cuits shown in FIGS. J and 4 Tuhle I arphes to a single hearer 
element or a number of heater elements connected in series to 
seal 3 number of blisters simultaneously. Table !l applies to an 
even number of he.iter elements for sealing an ever, number of 
btivtcfs simultaneously. The heater elements are Cividcd into 
two cqujl sets» f serially arranged heater elements wh:eh sets 
arc connected in parallel, c g for s x heatei elements, within 
each of two sets of three, heater elements are connected in se¬ 
rin and the sets arc connected together in parallel. 

TABLE I 

HEATER ELEMENTS IN SERIES 


TABLE II 

? HEATER ELEMENTS IN SI RIES PARALl EL 

M4iiirli«|iliwi«(lMi IriiiUAC# of Fo««i *d,.n 

Rcimim 


10 


50 le 70 

II.WO eh«*« 

70 to VO 

• JOO 

VOlo 110 

1.700 

no io do 

I.CM 

1)0 to ISO 

200 


29 tv* 9i 

|0 000 ohm* 

2) «9 

• JOO 

4J la SS 

2.700 

Si 13 49 

1.000 

• J U SS 

2C0 

m 


The details of the electronic circuit for achic*in; l ^ 
functions described aoove will now be dtsr.r c * 
reference to KG. 2. 2 A. 23 and 2C. 

A power source 11 of a fued voltage of 50 voliv 60 ! 

--q cycles per second has terminals 20. 21 controlled by an n-qlf 
switch 17. A coruiuctinn line 22 of 12 gauge wire attached to 
the tray connects the heater element 12 to these terminals 
through a pair of silicon-controlled rectifiers 23. 24 arranged 
n shunt-opposed relationship. The power source 11 and us 
2 j terminals 20. 21 are located in the housing 126 of heat sealing 
machine 121. The healer element 12 is located on a r.oveabie 
tray 129 which passes on rails 127 between a blister loading 
position 121 and a scahni position 122 bcneat.i the piesscie 
head 123 of the heat-seahr.y machine. The blister is placed in 
3C an opening 93 in the trav 1 "0 to position it open side upwards 
to receive the contents to be sealed within the blister. The 
blister his a planar flange which eetends beyond the opening 
to rest uoon the protective layer over the heater element 
Each tray may contain an opening 93 for receiving one 
35 blister or a number of openings 93 for several blisters with the 
healer elements surrounding each opening arranged in series 
or in series parallel as above described. 

At each tiay opening, means such as depressible pins 97 
hold the scalable cards in place over the blister planar f!anges. 

40 f he blisters, the container contents and the sealable cards 
ate loaded onto the nay at a loading position 121 which is ac¬ 
cessible to the operators and away trom the presr ure hea l 123 
of the hcat-sealir.g machine. After the tray is loaded, it is 
passed beneath the pressure head 123 of the heat-sealing 
*5 machine. When the tray is moved to the heat sealing position 
122, the pressure head becomes actuated by pneumatic pres¬ 
sure cylinder 124 acting against tension springs 125 to apply 
pressure to squeeze tne caids and the blister flanges against 
each otJ.tr. Then in a successive stage of the heat-sealing cy¬ 
cle. the healer elements are energized to bring them to heat- 
sealinc temperature, alter which the thermal energy is 
removed, the pressure is released and the tray is moved out of 
the hcit-seaUna position so that ihe sealed blister containers 
can be removed jnd the trays reloaded 

The terminals 20. 21 are airanced in the sealing machine to 
make contact through suitable connectors 114. 116 in the nay 
to lines 22 when the sealing cycle commences This contact 
may be made, as shown, by the use of probes in the sealing 
machine and aliened buttons 114, 116 in the tray w h:ch come 
in contact upon actuat.on of the piessure heed m the heat¬ 
scaling machine. The si.icon-controiied rectifiers 23. 24 have 
gales 25.26 which are connected through secern ary w i.-cf as 
27. 26 of a transformer 29 to trie Cathode side 39. 31 cf their 
6$ respective silicon controlled rectifiers. 

Also electrically conrected between the terminals 20. 21 is 
the pulse-forming circu.t comprising scrics-cor.ncctec resistor 
32 and power adjust re istor 14, a contact 34 ot a re ay 33. a 
capacitor 35. a due 36 ar.d the primary winding 37 of '.rans- 
70 former 29. 

A third circuit, which has for us purpose to interrupt the 
flow of current through the puise-formmg circuit. i> c'so elec¬ 
trically connected bet .ten Ihe terminals 20. 21 Th s circuit 
includes the senes airangement of rectifier 33. resistor 39. coil 
75 40 of the relay 33 and transistor 41. Thermistor 15 is con- 
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pecud bet* ten (Se base of transistor 41 anil to the voltage di¬ 
vider iiunttmcnl of resistors 42. 4 J thrcuch the control set 
resistor 16. lhis arrangement it shunted by bias filter capaci¬ 
tor 44. 

Diode 45 it connected across the coil 40 at the collector of 
transistor' 41 to toppreit tfce relay arc to protect the tramittor. 

Operation 

When 50 volts r.m.t. it applied through terminals 50. 21 
capacitor 55 it charred through rctittor 52 a~4 p awer ad- 
jutl resistor 14 in tenet with contact 54 of rclu- 55 For 
the half cycle when terminal 20 it potitice won rcvoect to 
terminal 21. capacitor 55 it charged tuch that its relay 
contact tide it positive. and the time to ch-rce it regu- 
lated by the product of its value and tne tun of reti.lor 52 
and power adjust reostor 14, ikesivior 52 it a current- 
limiting tesittor to protect the diac 56, Capacitor 55 util 
charge until the voltage actoit it it sylticirnt to bicji 
down the diac 56. which it a device th’t evhitiu a nega- 
tive resistance characteristic, t.e. once breakdown voltage 
it achieved, reg.udlets of polarity, its resistance to floor of 
current it tharplv reduced. The voltage at which tr. t oc¬ 
cult it between 2S ar.J 52 tolls When brea.do-n of diac 
56 necutt. cjpacitor 55 discharges abruptly throean diac 
}6 causing an impulse of current to flo w trt the primary 
winding 57 of transformer 29 The secondary »ir.airrt 
27. Jit of transformer 7V are Connected turn that a puti- 
«isc impulse voltage appears at the gate 25 cf s. icon- 
controlled rectifier 25 During tens ha.»-cycie, ...e artede 
of silicon-controlled rectifier 25 is positive and a positive 
gale soilage will cause it to ccnducl allowing c trcnl to 
flow through the heater element 12 cautir : its tempera- 
tore to live. The portion of this ha.I-cycie for wr.ich. cur¬ 
rent will (low is determined by the values of resistor 52, 
power adjust resistor 14 and capacitor 55. Thus si.icon 
controlled rectifier 25 conducts for a preselected portion 
of each half cycle when terminal 20 isoositive 
During the alter note half-cycles when terrrnna 21 is posi¬ 
tive.capacitor 55 charges in the opposite polarity and the cir¬ 
cuit oj-erates iii a live manner except that a positive impulse of 
volt, gc will be applied to the sate 26 ci silicon-controlled 
rectifier 24 causing it tv conduct and to allow current tc flow 
through the heater element 12 

Again, the portion cf this half-cycle for which conduction 
occuis isronttolled by the values of resistor 52, power adjust 
resistor 14 and canacitor 55 and is the sane preveleciea por¬ 
tion r s » hen silicon tonirolled rectifier 25 is conducting. 

In both conditions the conduction portion of the esc!- is 
established in accordance wiih the length of the heater cle¬ 
ric nt 12 and is selected to provide an t.n.s. o. heating s alue of 
cuficnt which is a constant, i.e the same tor all hearer ele¬ 
ments regardless of their length,yielding a constant ro -er per 
unit I ngth of heater element Selection is made by selection 
of the power adjust resistor 14. for eiamplt. as detailed ir. ta¬ 
bles I anj II fur the example of a specific type and sire of 
heater element. 

The alternating current applied to terminals 20. 21 is also 
rectified by diode 54 and the resulting half-wave-recttf:ed DC 
voltage ts smoothed by the filter network consi .tma cf resistor 
59 and capacitor 44 ard apohed to the collector of s-w aching 
transistor 41 in senes with the co:l 40 of relay 55 Rev s’."r 57 
is also a current-limiting resistor to rrorect the dicslc ad DC 
current is also applied through the voicage divider network ol 
resistors 42. 45 and the series combination oi the control set 
resistor 16 and Ihcrims'or 15 to the bare cf transistor 4 1 
When power is fust arpiie J. the thermistor 1 5 is at room tern- 
peratute a.id its resistance is veiv high which allows ir.ulfi- 
cienl tctrir t to flow into the bve cf the transistor 41 to allow 
it to eonjuc: The thermistor 15 is in close proximity in the 
ticmrr element and its temperature will increase as the tem- 
peruture of the heater element ire reaves. As e tn trims:.-: 15 
incrcures in temperature its resistance decreases allow ir g cur¬ 
rent to flow into the base of the truruiitcr 4i. When a tern- 


peratute is reached where base current is sufficient to ca rve 
the transistor 4| to conduct, it switches abruptly to the t in¬ 
duction state causing current to flow thmush the toil 40 of 
relay 55 causing its contact 54 to open Ope mrg of contact 54 
5 prevents current flow to capacitor 55 which will I ► e -I no 
longer supply impulses to the cates 25. 26 of the silicon-con¬ 
trolled rectifiers 25. 24 and no further current will p..W 
through the heater element 12 and its temperature will no 
longer nse * 

Contiol set resistor 16 in series with the thermistor 15 is 
used to ad lust the temperature at which the transistor 41 will 
switch This al'ows for compensation for variations in charac¬ 
teristics between different transistors 41 If a particular 
transistor has a low operating point, a latser resistance 16 is 
‘ selected to permit less current to flow through the transistor. 
Selection of this resistor need only tc made once upon the ini¬ 
tial installation of the temperature control unit in the tray 
Orce selected it reourres r.o further adjustment. Its value will 
sq most often fall within the range of 5.000 to I 5.CC0 ch-as 

When the current flow to capacitor 55 rs prevented, the 
heater element 12 will berm to cool and the thermistor 15 wnl 
increase in resistance until transistor 41 will cut off and relay 
55 w .11 drop out. closing its contact 34 At this pemt. tne cir- 
■>< cuit will ocera'e to reheat the heater element 12 Durmj a 
normal heat sealing cycle, power is ar.pl.ed to the terminals 
20. 21 for only a few seconds after heater shut orf whi'e the 
tray ts under p.e-sure I r e cooldown time of the thermistor 15 
is about 15 seconds ard 'h-refoie cnly one heater shutntf 
30 opetauon as anjse describe 3 occurs during each heat sealing 
cycle. 

Atcing. which h as been rrperienced with otobe and contact 
button arrangements in prior att trays, is ehmmatrd oy virtue 
of the action of the silicon-cc trolled recti tie: s and the inn Hot 

35 circuit Arcirg will only occut when current is fio-ing through 
the circuit 

The silicon-controlled rectifiers will block the passage of 
curient through the hca'.cr element circuit tor the oort.on of 
the initial cycle of current dating which the impel e-formi g 
40 portion of the control circuit ts charging up This may te 1C 
electrical degrees or more depending upon the preoeternir.td 
portion of the half cycle for which conduction is cstiblishtd. 
Therefore current wul r.ol flow upon closure of the p'Ohe r• r.d 
contact button As abo-e described, current through the 
45 y, eJlt r ele r ent circuit is shut off before the heat-sealing cycle 
is concluded Hence the stlicon-contrc lieu icetifitrs s.ill a.- ;n 
be blocking the f.ow of current before the proles and contact 
buttons are separated 

FIG 5 shows another embodiment of the temperature eon- 
" u trol circuit in accordance with my invention in which a ton- 
binutirn of a d-ac 50 and a trior 55 replace the combination of 
the transistor 41 and the relay 53 of the embodiment sf own ns 
FIG 2. lor cutting off the flow of current to the pulse-forming 
j, capacitor 61 

The credit which includes the heater element ar.d sibcon- 
cor.trolled rectifiers contains the same arraneement of ele¬ 
ments as the circuit in FIG 2 The puisc-forrning circuit con¬ 
nected between terminals 20. 21 comprises series-connected 
{2 resistor 59 and power ad-ust resistor 14, a capacitor 61. a Ci ic 

60. the primary windina t>2 of a transformer 63 and a trine 54 

A third circuit electrically connected between the terminals 

20. 21 which has for its nurrnse the interruption o.l the liow of 
cuircnt throtich the puise-formir* cncuit. includes the series 
65 arrangement of re .isle rs 51 a-d 52. dia iQ. j ;d the gate $7 of 
the true 5 b 1 hurt nutter 15 is connected t ctw een the terminal 
21 and the junction of resistors 51 anO 52 through the control 
set resistor It 
Operation 

70 The oreiaticn of the ctieu'i in I SO. 3 is similar to that of 
HU 2 except that the relay portion has been replaced 6y a 
true solid-state witching de-ice Tbe impulse-famirt eucuil 
consisting ol re’.stor 59. power adjust resistot 14. capacitor 

61 . diac 60 and trdbsfor mer 65 t etfom exnctiy the same tcr.c- 
75 tion as the similxr elements shown in FIG I V\ hen pewet is 




I « terminals JO. lfeurrvnl fows drouth rcwtm 51 
' r L through d.'C $7 and into the-xle 57 of triac 58 True 
M.'ilV eimduc. uau.m.g CUMC,. to .1 >w through ... c-paowt 
1, , , Coin, .mpulw. lo he ar-' ed a’ttrn.vd) .0 .hr gates 55. 

*1 .n<i*nlri»lteJ *3 ^ « ««!*«•’■«'»■ A. 

■ m term cr-.-rc. .hc.m.M.x 15 is a' a high resistance ay .he 
; f Tr.cl«Lr. Wheats up A. .hr -r .ounce of lh«rm, or .5 

ire leaves the »* ,h - J jnct ’ on l,< 16 51 Jrd 

O will decrease. V. hen a temperature is reached such that the )Q 

f „ th,t .ui.ct.on .y It. than the d.ac 50 brcaVd.wn 

cuf.cn.'"w.'l no >"’«» « s -' ^ :c 57 of ,!u ’ ,,,JC 

lhl . „uc 51 “ill no Ions--. Conduui. p.-even-ine current 

7,urn flowmg through to capaolor <* »"<« .mpuiyry “ill no 
I n ct be supplied 10 the s.'icon-ccnlrolled recld.crs S3. 5a ( j 
" Again son.rol set te-s.vlur 16 « aO.uy.cd .o select .he 
dcofcJ temper Jtute x -h:ch Che power ry 5hu. ofl .0 Che 

hci!c# clrmcnt 12 

* .* \ |G* 4 *hu*» u second emSKl.irenl of lh< lemperilurc con- 
leui IIKU.I jccordmg 10 n.y invention using a comD.nacion o. a 2( 

^’Vhc'c.cc.m includes t.'.e heater element 12 and :he 

y,l.con ci.iurol'td .ecnfic.y 77. 78 contains the same arrange 
mcntxvf elements ay Inc circuits in F1C- 2. 

Connected hrtueen ihc fower terminals .0 21 a.e a triac j 

1ianJ.ru (.frn ary w,nd.-g 7S o, a saturable .reformer 7S^ 

... 15 iv rar« «< a voltage divider arrangement “hrch 

includes ciintmt ye. ruv.y.or lo a d resistor 71 connected in 

senes with it across the power terminal- 20.21. 

A v 11 'a.it .11 70 is connected !hrou;n .he power a-.jst te- 3 
14 to a tuncion of the sohaee d.v.Jtt arrangement A 
diu. 72 connects one v.de of the volume divider arrangement 
A .1. .c 72 connects one side of the capacitor 70 lo the gale 74 
%»f ihc Hue 73 ^ 

With '.I volts 1 ms aprti-'d to terminals 20. 21 circuit 
.••KIJI..... IS as foO* 1 “i Uur.m; each half cvcle when terminal 
2u is poo-ne wiih te-rec. to terminal 21 current will flc *■ 
through ihc rh.rse shill network of resistor 71. po. er adrust 
iccivi.se 14 .M,J Capa dor 70. causing capacitor 70 to charge - 
«..eh that ns terminal .12 .v po'ftve wiih rcneci to ter.; ru! SI. 
When the volume across ear emu 77 is saflmrer.l to exceed 
the hyy aV.h.wn unlace of due 72 capac.lor 70 will discharge 
lloouyh Jue 72 into the gate terminal 74 of triac 70 causing 
thr iu.iv 7i t.. conduct utiJ allowing current to flow through 

,1 .. a m.1. 11 .' 7o oi •r.inslorn.e: 75 Transformer 7J is a 

p.Jvc ti.Mivfi.rmer and as such willsalu'ate easily When s.. u- 
*• ration ... curs, output voltage w ill tecon e rnl. Since co .duv- 
tt«*iv ,.f tn te 7J occurs at some point c.,er the hal' "vc. h.s 
, .rimer, eJ. the w.tsefnfm has an abruit rise The pcUe 
I.invlioinci secondary wniJmcs Si. 84 vdl 1 c in sol'.' 
aloufliy at the sunn lime until satar.Vion occurs ard then w 1 1 
fall atm pity the secondary volt .a will therefore fcc a pu .c 
*.f «• 1 1• 'y .*... v 11 .rr.v at rise p.nt I 111 th.' hail-cy c.u at vvhich tic 
ItiaC 1.4 I-, , 11 ". to conduct the dutojt pr’-f of 'vcundiry 

• .c J.r e Kt applied to the ^aie 79 of r t:. in nt tolled tecvii- 
«• 77 U ill, ni'j' II to uord.iet from th s pmr.t .n the ha:f-cje!c 

V»«M lK« rMil t’f i'k* h.l'f cuk. 

iv.iuttf 4t(c«i>4ic liJf'twIc*. 70 charges in the 

1 * %rt»r |'«r' *tity %j 1111 1 hlc-'hiSo^n 'u!'. cc oTiJuc 12 is filched, 
«i *1 m ft 1 me ti».*v 7.' ml) ion '"d in the eppesi d'tccuon. 
!►..* «st»l %ju\c ic\cr-.c rrljn'.y *o occur zi the tfJ.ns* 

f •*r«#» *»•»vun!jn 1 he ou’.nut cu!i*s of seccnd-iry 

• •*-•!•• t s.% C«i U» V.ltC ft') of «ll CCll-Cc ntfi J ICCtltl 

«• • ti# ii js( jt tocoiu'uwt tor the p if tin I h rlf-cycle. 

M l./it |Sc tw*.»tcr c?cr»i it 1 2 iS coll*. ! v .r rrr isl)f IS v.hiCh 
iftMM hr jicr temperJturc i' Jt a '»»;h. vs'.uc of rcVitjrue and 

• €I% T.itfc Oaliri t w.ii \: 'A t^ri- It. As the heater ^ ar.nmp. 

thf iS<ri iM.*r t'afcjNM m rc . and bfiir» to shu**t etf- 

imt ff• n» ihc fc»i%t >r 14 - tjro »t*»r '0 f.t'h. W h*:n O' ’.rating 
icoj*ff.'tutc i% rc. v'icil. I s .- KMiUnc* of the t'.erniAtnr lr i* 

cn.iu^’h t»» I'icvcDf i;ci| jcitor 70 fion fu tt c 

Hicaldt'un %i»‘t.*wc i»f the dine 72 ord true 73 is presorted 
fr»'m conJuctmc. thereby removing pu.scs !iom the $•*.^un¬ 


controlled rectifiers and no increase in heater temperature 
will occur. 

Referring to FIGS. 5 and 6, the etched heater 90 iv made 
from a laminated conduction o f a rict.il foil 91 bondrd to a 
hifh-tcrnperaiure composition m^u'ating suhvtraie 92 The 
binding medium is a fcsibfe temoerature-resistant cement 
The metal foil 91 is chemically etched ihrourh to provide a 
continuous electrical C'.rcuit ^»th a heater element strip 94 
surrounding each hlistcr-locatsn? onemn? 93 The strip 94 has 
a sufficiently reduced width to operate at the -roper scaling 
temperature when electric current is aop’’ed. T he metal areas 
95 between blister openings are much wider and therebv docs 
not appreciably rise »n temperature. The following metals are 
some of many that might be used for the heater foil. 


Copper 
NkIiI 
CMomitim 
SUtnUu «iocl 


N»cKf o»r,« 
hKtil*iilMr 
Copper Nirkel 
In»»r 


Komi 

IkcomI 
Cifton Steel 


Thf choice of metals is options! and is determined by the 
lenrth and Width of the heater element. Thu thirkn s: ts alio a 
matter of convenience. However, the optimum nrje fot 
etching processes is between 0 004 inch and 0 0 It, mch tn.ck. 
Some suitable insulating substrates are: Asbestos •filler' 
phenolic; silicon rubier and glass-filar! melemine. These may 
be rigid or rexible aid up to k-mch thick. Th: bontitn? re- 
rien'.i may le one of a number of kn ;»n prod acts of Ism.r.atr 
manufacturers T hese are mosth. si.i.-on-bave types. 

Present trays have a shed ul i.unstick mateml. su r h as 
TePon-coatcd finer gla.s, cemented • set thr workm’ surface 
to prevent the plastic tasters Irom sucking to the heater ele¬ 
ment. The thickness of this shed ar.o tne cement cause a um- 
. perature loss which requires n hgher than otherwise necessary 
’ heater temperature for a good seal. Tno etched heater rray 70 
has a spraved ou ar.d cured in place nonstick coating of a 
TcP.on or silicon-base material, the thickness of which ts 0.001 
inch This allows a substantially lower operating temperature 

3 which enhances h.atet life 

In MG 5. for erne of illustration, four blister openings 93 of 
rectangular shape are shos-n. Solid lines 96 are etched 
through lo yield the heater strip 94 around each clisttr ocen- 
ir.g 93 P.ns 97 are fixed on the tray to locate the ca'ds uoon 
S the blisters. An area 98 afCt-r.d each pin 97 is etc 1 tc t itoug . 
to present possicls short circutls n c t-e a metal plate . i< used 
inthehco sealing niac v.ne to anply pies.utc durirr the eas¬ 
ing operation. Broken I ns 99 shows the path ot cieulnc heat¬ 
ing current through each he ter element and ► -ween heater 
0 iements Itched lines ICO aic trauired to block the urrrrr 
flow front urwanted paths that - . u'd bon- the he.-ter at' ■ 
Other etuh.-J lines 101 have no relationship to 'he ke.H' • or 
elect.ic cumm flow. However by inspecuor it is ob'ieu; 
li cit ptescr.c simplifies .he layout • rocess. It is adsislt le in 
l5 r.iuke a sketch of the layout bulore proceed ng to ensure 
proper flow of current. 

One way to v ' n-truct the healer clem.ents is to first cut oil 
blister openings 93 tn the laminate in exact locat'or.s ic those 
on tray. Ihun'lincs Hi are scribed around each oner.me ‘ 3 
jU the r-- •-d width of th e hcat-.r element, usually V«-tr.ch and 

cy.ir cirg tape It 2 laid along the scribe lines 1 la 1 f 10 

0B) tOO tequircc for proper electrical flow are aeded. 

Most trays have bli'ter openings 93 pcsit-.cncd in lines. 
(,5 Therefore, as can be sstn m h!G 5. Vs-ineh masking tape 
strips 102 can be positioned across the entne tuy at the 
required distance from each opening 93 along each sideol the 
blister orcn.rg 93 Then by eult.n. away small -ections of tae 
ra"c 102 a u able ci.cuit will t- t l.mes 101 can be UH in 
70 pGce or removed Then i.i-es l a that run b-twe.n oC- 1 nr , 
centers can be added I eewid-h ,t 103 is eoual to the width of 
the heating snips around the openings. 

In ordrr to make the Irav usable in multiprobe-tvfe 
machines, masking t: pc is applied in the area 104 where ail 
75 but the 50 volt probe contacts the tiay. The 50-volt probe will 
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live means in the current pith of said impulse-forming mejnj 
having gate meins to control 'he COrJueMon state thereof, 
means connected to sa:J cate means hjvtnj a breakdown volt- 
age characteristic v.h.ch dcter-n r.es it: c*?rduc*ion ata'e ar.d 
adapted to be switched from conducuon to r.oncor.duc!:on by 
said signal from .aid temperature s«*r;ine means 

11. A heat-sealng machine acccrcirg to claim 1 in which 
said selected means comprises re so*, ir.ee means wn-ch re¬ 
sistance is selectively decreased as the total li.-.ear ler.cih of 
heater element is increased to provide a constant heating 
value of current 

12. A heal sealing machine according to claim 9 therein 

said control circuit comprises a bidirectional conductive 
means having gate means to control the conduction state 
thereof, means corrected to vatJ e*ic means having a creak* 
down voltage characteristic which determines its concuction 
state, a saturabie pulse transformer havirg a primary wincme 
connected to s:. d bidirectional conductive means and a pair 
Of secor.Jary winuin^s attached to t-id partial cycle cor.cuc- 
tion control means, neans connected to said breakdown volt¬ 
age means ;*nd charceaole over tir- e to it least t ie level of said 
breakdown vo^gc and adapted to be precluded from charg¬ 
ing to said breakdown vo'taie level by said signal itom said 
temperatuie-sersing means. I 

13. A heat-sealing machine according to claim 12 wherein 
said temperature-sensing means is sh\nt arranged with said 
chargeable means and has a resistar.ee which cccreases as the 
temperature which it senses increases. 

14. A hcat-seaiir g machine tor s:c'.:n« lids to preformed 
containers compris e g a housing, ar. «c:ujd!; pressure head 
defining the heat-staling position cf saic machine an AC 
power source supported by said housing and having a pair cf 
terminals thereon, a rigid backing member having neans tor 


positioning at least one preformed cont.vrer in opemhle rela¬ 
tion to s«i i pressure he id. a sheet of heater clement material 
secured o^er vrd rse*d S.tcktna member a id npidtv irransed 
electrical circuit in said sheet t f hra»cr element material over 
the surface of said backir g etc v ed thrnurh to provide a unita¬ 
ry arrangement of heat-acalmc elements i-d conducting 'emi 
interconnected in a continuous electrical pith between said 
terminals, sud heat scaling elements compnvinc ur.con* 
voluted strips of heater c : cr.iert ma'-nal substantially sur¬ 
rounding said Container positioning means and of relatively 
substantial width ar.d material selected to provide a heat seal 
thereabout in a single pjss. the width ot said he at-sc aim a: ele¬ 
ments being many times its th.ckncss. sari conduct.rg leads 
be ir g arranged entirely over sud backing member and foimed 
integrally with said heat-scaling elements, saio hcat-scaimg 
elements and said conducting leads Ivir.g entirely in a single 
plane and having a unitorm thiccress ar.d composition of 
material from one cr.C of said circuit oath to the other. 

15 A heat-seal.ng machine according to claim 14 in which 
the cr-necting lead portions of said sheet between real-seal¬ 
ing strips have Sufficient cress section to operate at no ap¬ 
preciable sealing temperature 

16 A heat-sealing machine according to claim 18 *n which 
said sheet is etched th'ou h ;o provide contact surfaces at 
each end of said continuous electrical circuit to connect w ith 
Said AC terminals 

17. A hcat-seahr.g machine according to claim 14 wherein 
said sheet is bor.wied to an insulating substrate positioned upon 
, said backing member. 

13. A heat-sealing machine according to claim 14 wherein 
said sheet has a nonstick coating 
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Contact Ihe t/ay along one peripheral cdpc ot 114 and the 
return probe will contact along t.^c cpfoiue peripheral edge at 

116. 

After the mailing is complete, a coating of etch resistant 
material 105 is applied (FIG. <>C) When the etch resist 105 :t 
dry all masking tape is removed < FIG. *,D) and the laminate is 
etched *ith a corr.rurrcuiSy av«i!.*Me etchant such as Hunt 
Chemicjl Corporutien KCL solution lotion me the recommen¬ 
dations published by the manufacturer. Etching techniques 


1 A hcat-sea’irg machine fur *e.»lir.c lids to preformed con- 
tainers comprising a housing, an aciuar.iMc pressure head 
defining the heat-sealing position of said machine, an AC 
power source supported by sa:d houvirg having a pnr of ter¬ 
minals thereon, means .or supporting end positioning at least 
one preformed cortairier in operable rc'ation to sjid pressure 
head, means tor petitioning a lid uron raid container, at least 
one heater element atuched to said >cppor*.irg and position¬ 
ing means and adaoted to oe connected to said AC terminals 


standard and need not be described here since thev are all W and means connected in the circuit oath of said healer ele- 


tuiiaHc because of the lack of close-to'crunce-etching 
icqui crr.enls for this application. After etching is complete. uS 
indicated by visually noting tne complete removal ot metal in 
the desired areas. (FIG. tE) the etch res. t i, removed per 
manufacturer s instruciiors (FIG. ). Ihe finished circuit is 
then rinsed in clear agitated water to remove truces ot etchant 
and baked at 150* F. for 2 hours to drive oil atl moisture. After 
drying, the heater elements arc allowed to cool and are 


menl for controlling the partial cycle conduction of current in 
said pain to set a predetermined power per unit length of said 
heater element and a ccntrol circuit connected to sa d partial 
cveie conduction control me.ms to control the portion of the 
15 halt-cycle during which conduction occurs for setting said 
* power fsaid control circuit having means selected according to 
the resistance of said heater cicmenr to sci a specific fixed 
phase 2 n;le for said partial cycle conduction control means 
appropriate to deliver <md predetermined level of power to 


sprayed with a ncnitickcoatmcsucn as Dupont Icflon-s. then appropriate to deliver cud predetermined level ot cower to 

dried at 100* K for 2 hours aad baked at 350“ F. (or one-half bring said heater clement to operating seating temperature, 

hr.... tn mrr ihe coating * A heat-sealing machine according tocu.m 1 wherein Mid 


bout 10 cure the coating 

Referring to FIG. 7. the rigid tray 106 is shown with the 
Ijminatc coirtpnsine the substrata V2 and th-- eichrd heater 
(oil 91 thereon A hole 107 is drille J in the subsl’ He Mi behind 
one of the heater strips ‘14 suirourdine the timer ouer.tnjs 93. 
A corresponding hole ltd is drr’.cJ in the trjy luo so that a 
probe 111 carrying therm slot 15 may he ironed from below 
and be inclose prosimity to the heater elen.ent. 

The completed hea.cr circuit ts attached to the surface of 
Ihe .ray K '6 by flush machine screws (not : v own> or be ce¬ 
menting in place »tth a te.~ permute re volant adhe -ive such as 
Dow Corning Silastic fU V 732. After attachment to the tray, 
the holes 53 for the card locating tetractable pins 97 are 
drilled arid the pins 97 inserted 

Similar aligned holes 112 ate drilled through the tray 106 
»nd the subst-ate 92 for ccr.r.eclirg wires I id of the tempera¬ 
ture control circuit 109 ar.d the wires inserted Irons below and 
toldcted to the circuit at connections 113 in an area outside 


control circuit is a darted to be connected between said AC 
terminals a'-d to j.ij p irt-al cycle concretion control means 
and includes impulse-forming means for affect.ng said 
predetermined p.-.raal cycle conduction and means for 
Switching olf the f.o* of current iron said rower terminals ,o 
said impulse-forming means, ar.d tcmperatuee-sensir.g means • 
are located in prosiraiis tia said heater element and ae jpted to 
pass a s cnal to said control circuit when the ternpeature of 
said heater element use- to a predetermined level to switch off 
the How ot current to sa d inpulse-iorming means 

3 A heat sealing mac line according lo claim 2 wherein said 
impulse-forming means includes resistance means selected to 
set said impulse tuning, said resistance means ar.d said tern- 
peraturc-sensmg means being attached to and moveable with 
said supportmc ar.d positioning means into and out of sr'd 
heat-scaling position and adapted lo tic connectto to said con¬ 
trol circuit whan in said neat sealing pos ion said control cit- 


that which is contacted ty the platen cf the pressure head in 40 cu.t ar.d said partial eye-c conduction control means being fit. 


the heat-sealing machine. 

Aliematcly, trays intended for v.*e with heat-sealing 
me, hint, that contain portions of -he temperature control cir¬ 
cuit as described above in ccr section w ith f IG. I. pro' ide foi 
conncctirg the therm stm p.ece 3 nJ the povr set resistor to 45 
the temperature control portions in tr.e machine. This is ac- 
complished ty connecting these conpnr.eriv to a piei'cter- 
mine J area at the tray periphery to contact a mi lutor.necuon 
probe m.ciinicd to the t«l 'cn of'he mac-hint. 

l ot ached hfJtets. 11 is ad-- 3 .it eeous that a temperature 50 
control circuit be used be.-use tie cement whi.;. h-'idv the 
metal heater foil 91 to sum-rate- >2 wiii be dec-mpo-cd at 
temperatures abose approaimatei) -50’ F. pcrinanentlv 
dan.aging the heater circuit. The nonstick coaling material 
will slvo decompose at this ’em petatute. Moreover, contact ot 55 
the power probes is made dittcti) on the circuit (at 114 and 
116) and arcing cannot be tolct vd since the metal foil f- 
thin. In addition, overheati-c ft the a' her mate.ial wh. h 
causes a poor seal, is precluded by the temperature control 

circuit. . 

It is known that presert trays without temneralure control 
which employ a Te.lon -beet over the heater element have 
overheated to a temp nature suttiemtt to uari.”: the Te. an. 
which deronposes abc-v -• hull’ K It can te coi eluded there- 
fore, that damaging temperatures will occur it no control is - 
employed 

In addition to i’s ease cf manufacture ar d to its elimina.ion 
of all v elJed or sold.fed cor i.tctiors to the hr iter eler cr'>. 
the etched h.airr aiturds creit vs-rsa-i'.ty m producing neater 
shapes of any kirJ w.m almost euuaU i-e. 

AIthoujl. mv inseniion i as teen tM»n an-' described with 
tefcicncc to particular erbodi-ients 11 shculJ be undetstood 
that depastures nicy te made therefrom within the scope of 
my invention as set forth in the following clanns. 

What is claimed is 


cediy supported by said housing. 

4 A heat sealir.; nacnir.e according to claim 3 wherein said 
tempcrature-ser.sir.c means has a resistance means ir. scries 
therewith for tompoi uting for variation in the operating 

45 characteristics of the electrical elements in said co-trol cir¬ 
cuit. saiJ resistance nears being attached to urd novcafcle 
wuli said supporting are positioning nears 

5 A heat-scaling in a h ic according so claim I wherein said 
control Circuit includes mpuUe-lornnnc means having a cor.- 

50 troll.ible time constant and power ud|u.t means avocutcd 
ai'h uni iniivul'C foir.nne mejnv suiueieii to control the im¬ 
pulse timing to provide -aid prtdeterimntiJ heater power. 

6 A heat scuh.ift r ivhinc aceoidi ig to cl.iirn l having 
rtejns for switcliioc otf ihe power through Saul control circuit 

S 5 w hen satd prevlereniiiiie 1 tempsraturc iv reached. 

1 A heat-seal.tie iu.'v tine aeeordini; to vl oni 6 wherein said 
switching rtieanv iv -id ipted to swiieh otf only once pet sealing 
operation. 

8 A heat-scaling m u htue aeconlinc to claim 2 w herein s.nd 

to current impedfi,. mean sotii|iiisev tela, means h.iviug a con¬ 
tact thereof in the w riciil path of s-nd impulsc forramg 
means. and switei.iue f •' vtstor means iJapicd for conduction 
in the er.cri'Uinjt p>' : ' '"'I «sh / me -nv and adapted to 

recrive said suual ton '-ini tempii.'iurv venvir.g means to 


. . .ids vl U’sis • . ,s 

no cor.uol is 65 switch .t.condo. . t« ... va.-t.oeig ring r-.tK 


9. A hcJt-'c.tl««K *' ’ ;,nc t‘»0 *mi h u hcrc*n xa:d 

cr pcrjturc v v i-' ««•» •» f ‘ '"Mm * h«vh Cctrcjvet 

js (he icmxpvrtt** v »t .vi»v» v nv»c.m*%, \.»»J temper j- 

(ufw* ‘cnvii> " ' 1 * * v.MiMCi if.I l.. v.*r^ l!«c «. lit rent ji (he 
70 ternnr. »I 1 1 ,r '* l " %.»».! vi»n,lut- 

tion Mate |h«*rn I •*»• • •» rr**** ’«• lK‘ vunent through 

Uirpct.'i'irc n ,*.»r.v to X4 «t iMitliaiitin vor.ttol tef* 

nunal 

|0 A hejt * r n * l ll,lf loH l'i ( to claim 2 '*hvrc» r > 

75 j 3 io currcnt in \ r . • <••»% inri|«mrv cvtion.il c» njuc- 


/'// 
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EXHIBIT C 


,ee ooposite Dage 












i 

l 

i— 

• . Thin agreement io effective 03 of the day 

of j U no * 1960, by and betweon Packaging Industries, Inc 
of Off Airport Road, Hyannia, Maanachucetts (previoualy 
Packaging Induatriea Limited, Inc.) hereinafter roforred 
to as "LICENSOR", end Diematic Manufacturing Corp., of 220 
Meet 19th Street, New York, New York, hereinafter referred 
to an "LICENSEE". 

1. License Grant 

LICENSOR represents and warrants that it is the 
owner of the United Statc3 Patent 3,170,275, iaaued Febru¬ 
ary 23, 1965, and entitled "Means For Heat Sealing Lids on 
Dlioters", hereinafter referred to aa "Licensed Patent", 
and that it has the right to grant licenses under said 
patent. The LICENSOR hereby grants to the LICENSEE uncer 
the Licensed Patent a non-c::clusive license without any 
right to grant sub-licensec, to make, use, and sell, for 
the term of Jlino ( 9 j months, trays, embodying and/or for prr-c- 
or.o or more of tho inventions claimed by the Licensee, 
patent relating to trays and to have repair and replace¬ 
ment parts made for such trays for 3aid LICENSEE. ThiB 
license is for a nine-month period from tho date hereof and 
shall terminate at tho end of the said nine-month period. 


llov/ever the royalty period, under Para. Ill, shall com 
mence aa of July 1, 1968. 













II. Records ar.d Accountinq Periods 

' " — ' - - - • 

The LICENSEE shall keep accurate records at its 
regular place of business, showing it 3 transactions in 
apparatus embodying and/or for practicing said inventions ii 
sufficient detail to enable the royalties hereinafter men¬ 
tioned readily to be ascertained; and such pertinent record' 
shall be open to inspection during usual business hours, for 
verification of accounting reports hereinafter mentioned, 
by any certified public accountant of the LICENSOR acceptabl 
to the LICENSEE and at LICENSOR'S expense. The LICENSEE 
shall not unreasonably withhold its acceptance. The herein¬ 
after mentioned royalties shall be paid by the LICENSEE at 
the termination of the said nine-month period. Royalty pay¬ 
ments and an accounting for the said period will be due and 
payable thirty (30) days after the close of the said nine- 
month period. Such accounting shall include an accurate 
statement by the LICE2*SEE of all apparatus embodying and/or 
for practicing the said inventions manufactured by the 
LICENSEE and sold by the LICENSEE either as separate units 
or a3 parts of devices, during the subject accounting period. 

The statement shall show in itemized form the total number 

• • 

and the total selling price (after deductions set forth in 
Section III below), of all such apparatus sold by the 
LICENSEE. 

Ill . Roynlties 

Simultaneously with the rendition of the said 


statement, the LICENSEE shall pay to tho LICENSOR, in 
accordance with the statement no rendered, royalties. 












computed separately for each apparatus, at the rate of seven 
and one-half (7-1/2%) per cent of the net selling price of 
each apparatus, after deduction of credits for returns, 
transportation charges, discounts, allowances and taxes 
or other Governmental charges absorbed by the seller. 

LICENSOR shall be entitled to only one royalty in' 
respect of any apparatus regardless of the number of in¬ 
ventions that may be embodied in it that may be used in 
its manufacture or that it may be capable of practicing. 

14 • Release and Payment o f Paid-Up royalty 

Upon the execution of this agreement, the LICENSEE 
has paid to the LICENSOR the sum of Two Thousand Five 
Hundred Dollars ($2,500.00), by a certified check, as a paid 
up royalty and settlement in full for all apparatus embody¬ 
ing and/or practicing said inventions made, made for it, 
used cr sold by LICENSEE prior to the date of this agree¬ 
ment. The Licensor, in regard to all such apparatus made, 
made for it, used or sold by LICENSEE prior to the dato 
of this agreement, hereby releases LICENSEE and its cU3— 
toroers, suppliers, employees and all other persons iron 
any claim under the Licensed*. Patent. 

The LICENSOR and LICENSEE agree to sign and file 
a stipulation in their ponding litigations entitled, Packag-j 
ing Industries Limited, Inc. v. Dienatic Manufacturing Corp. 
65 Civ. 2007, United States District Court for the Southern 
District of New York, and Packaging Industries Limited, Inc. 


t 










vo. Diematic Manufacturing Corp. and Alvin Heine cite, Supremo 
Court of tho State of Mew York, Hew York County, in accord¬ 
ance with the annexed Appendix A and Appendix B, thereby 
dismissing those actions and the counter-claims therein with 
prejudice. In addition, at the same time 03 this agreement 

I 

i 3 executed, LICENSOR shall sign the "General Release" set 

j 

forth in Appendix C and the "Covenant Hot to Sue", set 

j. 

forth in Appendix D, both a9 annexed hereto. The "Individ- 

I 

ual Admission of Validity of Patents", set forth in Appendix 

i 

E annexed hereto shall also be signed at the same time 
as this agreement is executed. 


V. Admission of Validity of Patent 

' The LICENSEE admits the validity of the Licensed 

Patent and agrees not to contest the same directly or in¬ 
directly. . • : ‘- 


VI« S ale of Business, 

The License hereby granted shall be non-exclusive, 
non-divisiblc and non-assignable except that LICENSEE may 
assign this License in connection with the sale or transfer 
of its entire assets and business. 


VII. Arbitration and ApdH cable T.aw 

Questions of interpretation, enforcement and all 
disputes between the parties arising from thi3 agreement 
shall he submitted to arbitration in Hew York City unoer 
tho rules and auspicos of tho American Arbitration Assoria— 
( - ^ tion. This agreoment shall-bo deemed to have boon executed 










Vet?" and the 


}py a -,. 

1 3? r- 


in llf-rf Yet?" end the pan ix" hereto agree that the law of 
Kew York shall, apply. 


VIII. Hot'.c' ■: 

Any notice required to be given by cither party 
to the other ur.-h r this Agreement, unices otherwise speci¬ 
fied, shall be considered to have been given if find when 
properly deposited for rending by registered or certified 
mail, prepared and properly addressed, in case of notices 
to LICENSOR, directed to: 

packaging iNTJSir.iss, i::c. 

Post office Box '57 
JJynr.nis, ILiss. 0160? 

or at such ether address as LICENSOR racy hereafter advise 

LICENSEE in writ inn; and in the case of notices to LICi^.-fL—, 

directed to tha attention of: • 

DIEKATIC M'KUFACTURING CORP. 

PRO Kent 10th Street 
Hew York, How York 

o> at such other 'address as LICENSEE may hereafter advise. 
LICENSOR in writing. 


IV VITNESf VHHRKOP, the LICENSOR and the LICENSEE 


nave execut d < 1 < r Agree: .cnt on the day and year written 
below. ■ • 



PACK'HI NO I!USTRIES. INC. 

// / / 

C /' ,, / // / 

Jjy ‘ • ■ ■ • - _ 


__"j 'J ‘V L , ’ c ::- *' 


dj>v t c H.v:ur/»crcRiHc corp. 
i — - (r 7Z 

• i* / . • • ' e. ' 
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APPENDIX A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW YORK 


packaging industries Limited, Inc., 
* ' plaintiff 


- v - 


Diematic Manufacturing Corp., 

* Defendant 


, 65 Civ. 2007 

Cal. #430(4) 


l 

-X 


STIPUt. vptOW OF DISMISSAL 

. The parties hereto stipulate that this case and 

the counterclaims are and shall he dismissed with prejudice 

* ... K'Tlx dnv ofT^y ,1968 

as to all parties, as of this J — V • . . 

DIEKATIC MANUFACTURING CORP. 

■ rv).u 


By, 


Its attorney 
Eliot S. Gerber 
310 Madison Avenue 
New York, N. Y. 10017 
Telephone 697-5888 
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PACKAGING INDUSTRIES^LIMITED, INC, 

A 



Its attorney 
Elliot Ira Miller 
90 Broad Street 


New York, N. Y. 10004 
Telephone 943-6040 


SO ORDERED 


United States District Judge 
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APPENDIX B 

i 

l 


SUPREME COURT 
COUNTY OF NEW YORK 


X 



i 


PACKAGING INDUSTRIES LIMITED, INC., i 

’ Plaintiff t 

• % • 

-against- I 

• ' ' ' f 

DIEMATIC IlANUFACTURING CORP. and I 

ALVIN REINECXE 

I. • ., : 

'! . • Defendants 


Index No. 30861/ 
• 1966 


. • STIPULATION 
DISCONTINUING 
ACTION 



. IT IS HEREBY STIPULATED AND AGREED, by and between 

■ • '• ' I 

the undersigned, the attorneys of record for all the parties 
to the above entitled action, that whereas no party hereto 
is an infant or incompetent person for whom a committee has 
been appointed and no person not a party has an interest 
in the subject matter of the action, the above entitled 
action, and the counterclaims, are, and the same hereby 
are discontinued, without costs to either party as against 
the other and with prejudice. This stipulation nay be 













> 
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* APPENDIX C 

TO ALL TO WHOM THESE PRESENTS SHALL COME OR MAY C'ONCERU, 
GREETING: 1UTQW YE, That PACKAGING INDUSTRIES, INC, (PACNU.G- 
XKG INDUSTRIES LIMITED, INC.) a corporation, for ard in con¬ 
sideration of the cun of ONE DOLLAR. ($1.00), lawful money 
of tho United States of America to it. in h^nd paid by 


Diematic Manufacturing Corp., Alvin Reineckc, Raymond Roirman, 
David Baaoff, Anthony Griffo, Mitchell Lacher and Prank 
Carnegie, .Tr., tho receipt whereof is hereby acknowledged, 
has remised, released and forever discharged, and by these 
presents doos for itself and its successors, remiso, release 
and forever discharge tho said Dicmatic Manufacturing Corp., 
Alvin Reinecke, Raymond Rczman, David Bagoff, Anthony Grafrc, 
Mitchell Lacher and Prank Carnegie, Jr., their hoir3, execu¬ 
tors and administrators, succcssorc and assigns of and from 
all manner of actions, causes of action, suits, debts, dues. 
Bums of money, accounts, reckoning, bonds, bills, specialties, 
covenants, contracts, controversies, agreements, promises, 
variances, trespasses, damages, judgments, extents, execu¬ 


tions. 


claims and demands whatsoever, in law, in admiralty. 
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or in equity, which against Dieraatic Manufacturing Corp., 

• 

Alvin Reinccke, Raymond Rozraan, David Bagoff, Anthony Griffo 
Mitchell Lacher and Frank Carnegie, Jr. it ever had, now • 
has or which it or its successors hereafter can, shall or 
may have for, upon or by reason of any matter, cause or 
thing whatsoever from tho beginning of tho world to tho day 
of tho date of those presents. 

This roleaso nay not bo changed orally. 
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APPENDIX D 


COVENANT NOT TO SUE 



PACKAGING INDUSTRIES LIMITED, INC., hereby cove- 
• : 

\ 

nants that it will not now, or in the future, cue DIEMATIC 

M 

I 

MANUFACTURING COR?., or itc suppliern or customers, under 
United States Patent 3,170,275, issued February 23, 1965, 

i . 

arid entitled "Means for Heat Sealing Lids on Blisters", 

i 

l 

in regard to the apparatus, listed below, made, made for, 

1 . ...... 

sold or used by DIEMATIC MANUFACTURING CORP. The said 

apparatus is: (i) trays for heat sealing v/hich are formed 
by an etching process and which do not utilize an electrode 
positioned between two sheets of non-sticking material; or 
(ii) a machine for heat-sealing lids on blisters, which ! 

t 

machine utilizes a closed loop heat control system employing 

a heat sensitive transducer, such as a thermistor, and which 

/ 

machine does not utilize a plurality of contacts having pre¬ 
determined locations with each contact supplying a prede¬ 
termined voltage differing from the voltage supplied by the 
others of said contacts, a prototype of the said machine 











having been shown at the A.M.A. Packaging Show at the New 

v 

York Coliseum in May, 1968 or (iii) trays for heat sealing, 
of whatever description, which are built or rebuilt to in- 
corporate a heat control for use in a machine as described 
in (ii) above. 


y /Mb /Jc. 

// 
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• IN WITNESS WHEREOF, the oaid PACKAGING INDUSTRIES, 
INC., (PACKAGING INDUSTRIES LIMITED, INC.) has caused its 


corporate oeal to bo hereunto affixed and 
be signed by its duly authorized officer 


thesu presents 


on the 



to 


day of 


19 ^ 



STATE. OF 


COUNTY OF eu.: 


On tho (s 'f~A- day of 

r>prrnnaT!v earns ^ J /Set 


19 if 


before mo personally earns 


to me knovm, who, being by me duly cv/orn, did depose and 
cay that he resides at No. llu wc>vu3-|wV_ • 

(3 <s-h \)< /Ly ' c. \ . 

that be isOtlio t'c^'o of fa t* ty•■n^uiauv* 

the corporation described in, and which cxocutcd( the fore¬ 
going instrument? that he knows tho seal of said corpora¬ 
tion? that the seal affined to said instrunont is such corpo 
ate seal; that it was go affixed by order of the board of 

of said corporation? and that he 
signed his nano thereto by like order. 


pOlt,T W aX fP. < A f ^f.f y 


, f/ 

~ llUjj 0^ yvv/» z ^ t ^ 0 • 

IL2-3*k,i‘J 73 


<3 -a. 
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STATE OF NEW YORK ) 

: SS. : 

COUNTY OF NEW YORK) 


ROBERT C. NOONAN, being duly sworn, deposes and 


says: 

1. That I am over eighteen years of age and am 
not a party to this action. 

2. That on the 3rd day of May, 197*1 at approxi¬ 
mately 3:^5 P.M., I served a copy of the within NOTICE OF 
MOTION upon Wyatt, Gerber & shoup, attorneys for plaintiff, at 
230 Park Avenue, New York, New York, 10017, by personal delivery 
thereof, the address being designated for that purpose. 


3. That personal service was made by leaving 
the aforementioned NOTICE OF MOTION with the receptionist, 
at the address indicated above. 


(k 


1 / 


y 


ROBERT C. NOONAN 


Sworn to before me this 
3rd day of May, 197*1. 



Notary Public 


ANNA REISS 

Notify 3: ‘ ' C* New York 

No. 41-3?4 7310, Q-n'. 'n Queens Co, 
Term Exp'tcs fv’.jrrli 33, 19 / ) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


J\ 




r 5 —j o 
rc 

f- 

-i 


DIEMATIC MANUFACTURING CORP., 


Plaintiff, 


-against- 


PACKAGING INDUSTRIES, INC., 


Defendant. 


74 Civ. 1557-LFM 


OPINION 




APPEARANCES: 


microfilm 

. ' SEP 1 6 1274 


Wyatt, Gerber & Shoup, New York 
City, for plaintiff; Eliot S. 
Gerber, of counsel. 

Miller f< Summit, New York City, 
for defendant; Gerard A. Dupuis 
and Paul D. Siegfried, of counsel. 


MacMAHON, District Judge. 


. Plaintiff, Diematic Manufacturing Corp. (Die- 

matic), seeks an order staying certain arbitration pro¬ 
ceedings before the American Arbitration Association, 
entitled "Packaging Industries, Inc., Petitioner vs. 
Diematic Manufacturing Corp., Respondent/Commercial 


Arbitration." The proceedings were commenced pursuant 











A 109 3 


to a demand for arbitration made by defendant Packaging 
Industries, T.nc. (Packaging), on March 21, 1974. Defend¬ 
ant cross-moves for a stay of this action pending comple¬ 
tion of the arbitration proceedings and for an order dis¬ 
missing the complaint for lack of subject matter juris¬ 
diction and failure to state a claim upon which relief 
can be granted. Rule 12(b)(1) and (6), Fed.R.Civ.P. 

'Both plaintiff and defendant manufacture trays 
and toolings for impulse sealing machinery used in con¬ 
nection with transparent blister packaging of small con¬ 
sumer items, such as razor blades. Both hold patents 

1 

covering the process by which they produce trays. 

t 

On June 6, 1968, in settlement of litigation 
in this court brought by Packaging against Diematic for 
infringement of its patent, the parties signed a license 
agreement. Under the agreement. Packaging licensed Die- 
malic to employ its patented process for producing trays 
for a nine-month period, beginning July 1, 1968. In 
addition to paying royalties to Packaging, Diematic ad¬ 
mitted the validity of Packaging’s patent and agreed 
"not to contest the same directly or indirectly." The 
agreement stated that: 




\ 
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"[qluestions of interpretation, 
enforcement and all disputes 
between the parties arising 
from this agreement shall be 
submitted to arbitration in 
New York City under the rules 
and auspices of the American 
Arbitration Association." 

Packaging also agreed to sign a covenant not to sue, which 
was annexed as an appendix to the agreement. The covenant 
provided that Packaging would not, in reliance on its pat¬ 
ent, sue Diematic in regard to the apparatus used by Die- 

•• • 

4 

• matic to produce trays. 

All remained peaceful between the parties un¬ 
til March 20, 1974, when Packaging filed a demand for 
arbitration, alleging that Diematic, subsequent to the 
' v •’ expiration of the nine-month license period, had continued 

* 

to manufacture and sell trays covered by Packaging's pat¬ 
ent, thereby infringing the patent and breaching the 
agreement. Thereafter, on April 5, 1974, Diematic 
brought this action, seeking (1) a declaratory judgment 
tha* - Packaging's patent was invalid and/or that Diematic 

- * was not infringing the patent, (2) a stay of the arbitra- 

* . • 

■* 

tion proceedings, and (3) treble damages for violation 
of the antitrust laws. 


- 3 - 
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Plaintiff contends that the arbitration pro- 

€ 

ceedings should be stayed because (1) the agreement has 
expired, (2) defendant's claim in arbitration is for 
patent infringement arising from its statutory patent 
rights and is, therefore, a case within the exclusive 
jurisdiction of the federal courts, and (3) arbitration 
is net, in any event, appropriate in this case. 

Plaintiff's first argument is without merit. 
Although the license granted to Diematic in the agree¬ 
ment was for a nine-month period, which has expired, the 
other obligations in the agreement, including Diematic's 
promise not to contest the validity of the patent, are 
not specifically limited in duration to a nine-month 
period or any other time limitation. These obligations 
are still in effect. 

As Packaging urges, it would have been absurd 
lor it to settle an action involving infringement of its 
patent and exact a promise from the alleged infringer, 
Diematic, that the latter would not dispute the validity 
of Packaging's patent for a mere nine months. The agree¬ 
ment makes sense only if it is seen as the granting of a 
limited license to Diematic by Packaging in exchange for 


- 4 - 
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Diematic's promise not to contest the patent thereafter. 

( 

When the parties intended to limit the dura- 

i 

tion of certain parts of the agreement, they knew how 
to do so, as in the granting of the license for only 
nine months. Diematic's promise not to contest the 
validity of the Packaging patent contains no such time 
limitation, nor does the contract itself state that it 
shall terminate after nine months. Thus, we think it 
clear that the nine-month period was not intended by 
the parties to apply to any obligation in the contract 
except the license. 

Since the parties have not specified the du¬ 
ration of the covenant not to contest validity, that 

covenant remains in effect for a reasonable time under 
' . : . 3 

the circumstances. In this situation, a reasonable 

* time is the period during which Packaging's patent is 

valid and in effect. Since the patent has not yet ex¬ 
pired nor been declared invalid, Diematic's obligation 
not to contest the patent remains in effect and any 
disputes relating to this continuing obligation are, 
of course, covered by the arbitration clause. 


- 5 - 
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1 


The second issue raised by plaintiff is more 

< 

troublesome, and its resolution depends upcn our inter¬ 
pretation of the claim raised in defendant’s demand for 
arbitration. It has long been the law that not all cases 
involving patents or the interpretation of the patent laws 

fall within the exclusive jurisdiction of the federal 

4 

courts under 28 U.S.C. § 1338(a). Rather, the court 
must look to the claim asserted to determine whether it 

is created by the patent laws (e.g., a claim for infringe- 

% . 5 

ment) or is based upon sorre right created by state law. 

Thus, where a suit is based upon a license or 
royalty agreement and seeks specific performance or dam¬ 
ages for breach of contract, the action does not "arise” 

under the patent laws and a federal court has no juris- 

6 

diction over the case absent diversity of citizenship. 

Moreover, a state court may, if necessary to decide the 

case before it, determine questions involving the scope, 

7 

validity or infringement of the patent. 

Plaintiff reads the statement of the "Nature 
of Dispute" in Exhibit A to the demand for arbitration 
as reciting a claim for patent infringement. Defendant 
replies that the claim is based solely on plaintiff's 

- 6 - 


0 


V 
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promise in the agreement not to contest the validity of 
Packaging’s patent and, therefore, states a claim for 
breach of conti act. Exhibit A, after reciting the under¬ 
lying facts in the controversy, states that: 


"Respondent [Diematic] has manu¬ 
factured used and sold trays 
covered by the patent and there¬ 
fore has infringed and is in¬ 
fringing upo^ the patent owned 
by Claimant [Packaging] and 
has breached the Agreement." 


In Exhibit B to the demand, Packaging seeks the 
following relief: 


"1. A full and accurate ac¬ 
counting of all revenues 
in any way attributable 
to [Diematic'sj infringe¬ 
ment upon [Packaging's] 
patent. • « « 

2. A permanent injunction 
whereby [Diematic] will 
be prohibited from infring¬ 
ing upon [Packaging's] pat¬ 
ent." 


The language quoted above leads us to the conclusion that 
Packaging's claim rests both upon its patent and upon the 
agreement. Thus, two claims are raiscd--one for patent 
infringement, one for breach of contract. Obviously, 


-7 
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the patent infringement claim falls within the exclusive 
jurisdiction of the federal courts under 20 U.S.C. 5 
1338(a) and may not be decided by the arbitrators or 
the state courts. This would leave the breach of con¬ 
tract claim to arbitration. Because of the nature of 
the issues raised by this claim, however, we think it 
should not be decided by the arbitrators and that con¬ 
sequently arbitration should be stayed. 

The breach of contract claim is based upon 

Diematic's obligation not to contest the validity of 

Packaging's patent. Since such an obligation is a 

covenant not to manufacture or sell the patented com- 

8 

modity without the consent of the patentee," Diematic 
has, in effect, promised not to infringe Packaging's 
patent. Thus, the determination of whether Diematic 
has breached the agreement will necessarily depend upon 
whether an infringement has occurred. This issue of 
infringement, we think, as well as any related issues 
of patent validity, should be decided not- by the arbi¬ 
trators, but by a court of law. 

Questions of patent law are not mere private 
9 

matters. The patent laws, in sharp contrast to the 

-8- 


* 

<► 
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general federal policy encouraging free competition ex¬ 
pressed in the antitrust laws, grant limited monopolies 
10 

to inventors. Thus, the public has an important in¬ 
terest in the determination of patent validity and in¬ 
fringement, even though those issues may be decided in 

11 

the context of a private lawsuit. We think, as have 

other courts which have considered this issue, that the 

grave public interest in questions of patent validity 

and infringement renders them inappropriate for determ- 

12 

ination in arbitration proceedings. 

Our conclusion is reinforced by an analogous 

13 

decision of our Court of Appeals in the antitrust field. 

In American Safety , a party to a tradema.k license agree¬ 
ment sought to avoid arbitration of a claim for royalties 
under the agreement, claiming that the contract was void 
for violation of the antitrust laws. The district court 
refused to enjoin arbitration, hut the Court of Appeals 
remanded for consideration of the antitrust issues by 
the district court, concluding that "the pervasive pub¬ 
lic interest in enforcement of the antitrust laws, and 
the nature of the claims that arise in such cases, com— 
bine to make [them] . . . inappropriate for arbitration." 
The same considerations cited in Americ an Safety, we 


- 9 - 
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believe, apply in the patent field and, therefore, we 

t 

conclude that the issues raised by Packaging's ciaim 
are inappropriate for arbitration and that arbitration 
should, consequently, be stayed. It follows from our 
decision to stay arbitration that there is no reason 
why this action should not go forward and, therefore, 
defendant's motion to stay this action pending arbitra¬ 
tion is denied. 

We turn, now, to defendant's motion to dis¬ 
miss. 


Defendant first contends that we should, in 
our discretion, refuse to permit plaintiff to bring its 
claim for declaratory relief because this action is 
"simply an effort to invoke the jurisdiction of this 
court to the exclusion of the arbitration proceeding 
previously instituted." Citing Public Serv. Comm'n v. 
Wycoff Co. , 344 U.S. 237 (1952), defendant claims that 
proper respect for the arbitrators, as well as the na¬ 
ture of plaintiff's claim, indicate that we should not 
take jurisdiction of the declaratory claim. As we have 
already held, however, we think arbitration an inappro¬ 
priate forum for determination of tne patent questions 
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raised by defendant. Thus, unlike Wycoff , there is no 

< 

real issue of comity or respect for another forum here. 
Moreover, we are presented with a real case and contro¬ 
versy. Defendant, in its attempt to arbitrate the dis¬ 
pute, has alleged infringement of its patent. Plain¬ 
tiff, by filing this suit, has denied both infringement 
and the validity of defendant's patent. Thus, a real 
dispute exists between the parties. The element of pre¬ 
maturity which was present in Wycoff , 344 U.S. at 245-46, 
is absent here. We conclude, therefore, that plaintiff 
has properly brought its declaratory action and refuse 
to dismiss it. 

Defendant also argues, relying on Diematic's 

admission of the validity of the Packaging patent and 

its agre.iment not to contest it, that plaintiff is barred 

15 

from bringing this action. This contention need not 
detain us long. 

Several courts have held that a covenant not 

to contest a patent is void and unenforceable and does 

not bar raising the issue of validity, either affirma- 

16 

tively or as a defense. 
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In Lear, Inc, v. Adkins , 395 U.S. 653, 670-71 
(1969), the Supreme Ccurt*held that the doctrine of li¬ 
censee estoppel will not bar a patent licensee from chal¬ 
lenging the validity of his licensor's patent in a suit 
for royalties. The Court based its holding on "the im¬ 
portant public interest in permitting full and free com¬ 
petition i,n the use of ideas" and the fact that "[1 licen¬ 
sees may often be the only individuals with enough econ¬ 
omic incentive to challenge the patentability of an in¬ 
ventor's discovery." 395 U.S. at 670. 

The considerations relied on by the Court in 

Lear are equally valid with regard to agreements not to 

contest patent validity and indicate that enforcement 

of such agreements is contrary to the policy and spirit 

of the patent laws. In light of Lear , therefore, we 

conclude, as have other courts to consider this issue, 

that agreements not to contest patent validity are void, 

17 

as in conflict with federal patent policy. Since Die- 
matic's promise not to contest the validity of Packaging' 
patent is void, Diematic is not barred from bringing this 
action, and the motion to dismiss must be denied. 

Accordingly, plaintiff's application for an 
order staying the arbitration proceeding, entitled 
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"Packaging Industries. In$:., Petitioner vs. Diematic Manu¬ 
facturing Corp., Respondent/Commercial Arbitration," is 
granted. Defendant’s cross-motion for a stay of this ac¬ 
tion pending arbitration is denied. Defendant's motion 
to dismiss the complaint for lack of subject matter juris¬ 
diction and failure to state a claim upon which relief may 
be granted, Rules 12(b)(1) and (6), is denied. 

Settle order on notice within ten (10) days. 


Dated: New York, N. Y. 

September 13, 1S74 




LLOYD F. MacMAHON 
United States District Judge 


- 13 - 








ONLY cor ( 


A 


120 a 


Diematic Manufacturing Corp. v. 
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FOOTNOTES 


Packaging's patent is No. 3,170,275, issued Febru¬ 
ary 23, 1974. Diematic's patent is No. 3,617,696, 
issued in 1971. 


2 

Plaintiff also claims that arbitration is barred 
by defendant's covenant not to sue, but in view of 
our resolution of plaintiff's other arguments, it 
is not necessary for us to decide this issue. 


3 

Metal Associates, Inc, v. East Side Metal Spin¬ 
ning & Stamping Corp. , 165 F.2d 163 (2d Cir. 1947). 
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Kysor Indus . Corp. v. Pet, Inc. , 459 F.2d 1010 
(6th Cir. 1972). 


See, American Well Works Co. v. Layne & Bowler 
Co. , 241 U.S. 257 (1916); Koratron Co. v. Peering 
Milliken, Inc., 418 F.2d 1314 (9th Cir. 1969) . 


Luckett v. Delpark, Inc^, 270 U.S. 496, 510 (1926); 
Wade v. Lawder, 165 U.S. 624 (1897); Lear Siegler, Inc. 
vTAdkins, 3'30 F.2d 595, 599 (9th Cir. 1964); McMullen " 
v. Bowers , 102 F. 494 (9th Cir. 1900). 
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Pratt v. Paris Gas L ight & Coke Co. , 168 U.S. 255, 
259' (1897); Lear Siegler, Inc, v. Adkins , suyra , 330 
F.2d at 600; Imperial Appliance Corp. v. Hamilton 
Mfg. Co. , 430 F.2d 185 (7th Cir. 197b). See, Lear, 

Inc. v. Adkins, 395 U.S. 653 (1969). 


Business Forms Finishing Serv., Inc, v. Carson , 
452 F.2d 70 (7th Cir. 1971). 
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Cf. American Safety Equip. Corp. v. J.P. Maguire & 
Co., 391 F.2d 821, 826 (2d Cir. 1968). 


Pre cision Instrument Mfg. Co. v. Automoti v e M ain¬ 
tenance Mach. Co., 324 U. S T 806, 816 (194 5)'. 


Lear, Inc, v. Adkins, supra, 395 U.S. at 670. 


Beckman Instruments, Inc, v. Technical Dev. Corp. , 
433 F.2d 55, 63 (7th Cir. 1970); Leesona Corp. v. Cot- 
wool Mfg. Corp., Judson Mills Div~ 204 F. Supp. l4T 
7D. S.C. 1962), aff'd, 315 F.2d 538 (4th Cir. 1963); 
Zip Mfg. Co. v. Pep Mfg. Co., 44 F.2d 184, 186 (D. 

Del. 1930). 


American Safety Equ ip. Corp, v. J.P. Maguire & 
Co. ', supra , 39l F.2d at 82l. 

391 F.2d at 827-828. 


Defendant directs this argument to the entire com¬ 
plaint, reasoning that the antitrust claim (Count III) 
rests upon an allegation that defendant's patent is 
invalid. 


Business Forms Finishing Serv., Inc. v. Carson , 
supra, 452~F.2d at 75; Mas si 1 lon-cleveland-Akr'cr. 
Sxqn Co. v. Golden St-~ te Advertis ing C o.7 44T F. 2d 
425 (9th Cir” 1971); Plastic Contact Lens Co. v. 
W.P..S. Contact Lens Laboratories, Inc. ^ 33d F. Supp, 
44l (5.D.N.Y. 1970); Kraly v. National Distillers & 
Chem. Corp., 319 F. Supp. 1349 (N.D. Ill. 1970); 
Rialto Pro?., Inc, v. Rayex Corp. , 166 U.S.P.Q. 

722 (Sup. ct. Queens Cty. l57t)). 


See cases cited above. Cf. Edward Katzingot Co. 
v Chicag o Metallic Mfg. Co. , 329 U.S. 394 (1947). 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



Upon consideration of plaintiff Diematic Manufacturinc 
Corporation 1 s Motion staying certain arbitration proceedings 
before the American Arbitration Association entitled "Packaging 
Industries, Inc., Petitioner vs. Diematic Manufacturing Corp., 
Respondent/Commercial Arbitration" commenced pursuant to a demand 
for arbitration made by defendant Packaging Industries, Inc. on 

! 

March 21, 1974; and 

Upon cons deration of defendant Packaging 
Industries, Inc.'s Motion for stay of this action pe ding 
completion of the arbitration proceedings; and 

Upon consideration of defendant Packaging 
industries, Inc.'s Motion for an order dismissing the complaint 
for lack of subject matter jurisdiction and failure to state a 


claim upon 


which relief may be granted: 









If 
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IT 113 HEREBY ORDERED: 

That plaintiff’s application for a stay of the 
arbitration proceedings entitled "Packaging Industries, Inc., I 
petitioner vs. Oiematic Manufacturing Cor P ., Respondent/Conunercial 
Arbitration" is granted; 

That defendant’s cross-motion for a stay of this 
action pending arbitration is denied; and 

That defendant's motion to dismiss the complaint for 
lack of subject matter jurisdiction and failure to state a claim 
upon which relief may be granted is denied. 





Dated: 


APPROVED AS TO FORM: 

WYATT» GERBER SHOUP 
Attorneys for plaintiff 
230 Park Avenue 
Ne\/ York, New York 10017 


' / {) /' 

■ c. ; AL-Li — - 

Ml U,KP f. SUMMIT >j 
/\M.oru_ys fax' b fondant 
go I*r . 1 f.ti eet 


fp-W A! K, II 


• •--I* inn a/i 

I i;i <\ i wt * • 


Li i-ii < 1 

\/ 

I 






C 32 1 —Aftiilavit of Service by Mail. 

Affirmation of Service by Mail on Reverse Side. 

UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 

DIEMATIC MANUFACTURING CORP., 

Plaintiff-Ap 

against 

PACKAGING INDUSTRIES, INC., 

Defendant-Ap 


STATE OF NEW YORK, COUNTY OF 

The undersigned being duly sw 
Deponent is not a party to the action, is over 18 yei 
Brooklyn, New York 


AP 


Janu 
APPENDI 


That on the 17th day of 
DEFENDANT-APPELLANT»S 
Wyatt, Gerber & Shoup 

Plaintiff-Appellee 
230 Park Avenue - New 


on 

attorney(s) for 
in this action at 
the address designated by said attorney(s) for thi 
in a postpaid properly addressed wrapper, in — jtj 
and custody of the United Sfafes^flt^R 

Sworn to before me 


this 17 th day of January, 


19 75 


Cc 


u 


Notary Public 

ANNA RHSS 

Notary Public. State of New York 
No. 41-3247bl0. Qual. in Ouer*ns Co 

ferm f ' * ‘ T 





copy right ims by Julius Blumberg, inc., Law blank Publishers 
80 Exchange Place at Broadway. New York 


Index No. 


74-2452 


pellee, 


pellant. 


AFFIDAVIT OF SERVICE 
BY MAIL 


NEW YORK 


ss.: 


orn. deposes and says: 

irs of age and resides at 1504 Ocean Avenue, 


ary, 

X 


19 7 deponent served the annexed 


York, New York 

it purpose by depositing a true copy of same enclosed 
—official depository under the exclusive care 

t VV 7 lV.within the State of New York., at approximately 
vice ) ii • nn p m 



A. 





4:00 P.M. 


The name *i»ned mu»l be printed beneath 

'PHYLLIS R. THOMAS 





